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Order of Investigation—E-10279 
UNITED. STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Wasurixertox, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 10th day of May, 1956 


In the matter of the 
Passencer Fane LEvEL or THE Docket No. 8008 
Domestic TrunKLINE CaRRIERS 


The Board has considered the reported operating results 
of the domestic trunkline carriers for the calendar year 1955 
in the light of certain historical data- which it considers 
relevant to an appraisal of the figures for this most recent 
period. A summary of the principal data considered by the 
Board is set forth in the appendices attached hereto and 
made 2 part hereof. 

The data summarized in the appendices indicate that in 
every year since 1950 the domestic trunkline industry has 
earned a return in excess of 10 percent, the returns ranging 
from a high of 14.6 percent in 1951 to a low of 10.4 percent 
in 1954. Moreover, as appears from Appendix 4, these 
returns have been associated with what appears to be rea- 
sonably attainable and relatively stable passenger load 
factors in the range of 63 to 65 percent. It further appears 
from Appendix 4 that despite the inflationary pressures on 
wage rates and material prices, unit costs for the domestic 
trunklines have steadily declined. It further appears that 
over the past ten years there has been a consistent and sub- 
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stantial growth of traffic which is still continuing and which 
farther supports an assumption that load factors no lower 
than those enjoyed in the past three years should continue. 

For the foregoing reasons, the Board has determined that 
an investigation of the over-all level of domestic trunkline 
passenger fares is required at this time. It is our tentative 
opinion that an essential to achieving a prompt determina- 
tion of this important question is a limitation of the issues 
in the investigation to those concerning the general level of 
the passenger fares of the trunkline carriers, excluding all 
issues as to the lawfulness of particular fares or classes of 
fares or the interrelationships between them, and a limita- 
tion of the scope of the possible orders to be issued herein to 
flat percentage changes in the fares of particular carriers 
or groups of carriers. Such limitation, it should be made 


__ Clear, would still leave the Board free to determine at the 


conclusion of the investigation whether any order requir- 
—316— 
ing a change in fares should apply to all or only some of 
the trunkline carriers or whether the amount of change 
required should be uniform or differ as between carriers. 
Nor would this limitation prejudice the right to seek an 
inquiry into and determination as to the lawfulness of par- 
ticular fares or fare relationships in other proceedings 
where the need therefor is shown. Before deciding finally 
upon such limitations of issues, we shall, however, afford 
all interested parties an opportunity to make an oral 
presentation to the Board with respect to this matter and 
submit data in support thereof. 
Accordingly, pursuant to the Civil Aeronautics Act of 
1938, as amended, particularly sections 2, 205, 403, 404, and 
1002(d) thereof, 
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‘Ep .18 ORDERED THAT: 


L An investigation be and hereby is instituted to ‘deter- 
mine whether the fares and charges demanded, collected, 
and received by each of the respondents, individually or 
jointly with one or more of the other respondents, for the 
transportation of passengers within the continental United 
States, excluding Alaska, are generally unjust or unreason- 
able, and if found to be unjust or unreasonable, to deter- 
mine what over-all percentage changes in the fares or 
charges of the respondents collectively or ‘individually 
should be permitted or required. 


2. That all interested parties who file written request 
therefor on or before June 1, 1956 be afforded an oppor- 
tunity to make an oral presentation and submit written 
data in support thereof to the Board, at Washington, D. C., 
at 10:00 A.M., on June 12, 1956, with respect to the basic 
issues to be included in the investigation ordered above and 
the nature of the modifications, if any, which should be 
made in the scope of such investigation. 


3. Subsequent to such oral presentation the Board shall 
issue an order defining the scope and extent of the basic 
issues to be included in this proceeding and prescribing 
further procedural steps herein. 


4, The following be made respondents in this proceeding 
and served with a copy of this order: 


American Airlines, Inc. 
Braniff Airways, Inc. 
Capital Airlines, Inc. 
Colonial Airlines, Inc. 
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Continental Air Lines, Inc. 
Delta Air Lines, Inc. 
Eastern Air Lines, Inc. 
National Airlines, Inc. 
Northeast Airlines, Inc. 
Northwest Airlines, Inc. 


Trans World Airlines, Inc. 
United Air Lines, Inc. 
Western Air Lines, Inc. 


By the Civil Aeronautics Board: 


/s/ M. C. Murzicax 
M. C. Mulligan 


Secretary 


3198, 
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Appendix 1_ 


ANNUAL BETURN ON INVESTMENT 
Domestic Trunkline Industry* 


Calendar Years 1946-1955, Inclusive 


208,861 - 
272,398 
309,568 
323,839 
330,673 
350,111 
419,613 
484,425 
530,290 
603,566 


Total $3,833,233 


Domestic operations only. 

Average of total domestic investment at beginning and end of year, in- 
cluding long term debt, capital stock and surplus, The investment of the 
trank carriers operating both domestic and foreign or overseas services has 
been prorated to services on the basis of relative operating expenses. 


Net profit after taxes, but before interest charges on long term debt. The 
carriers’ reported net profits have been adjusted to reflect out-of-period 
mail revenue adjustments in the period to which applicable, but do not 
include other adjustments entered directly to earned surplus by the carriers. 
Source: Form 41 Reports 


COMM-DC-65068 


y. 


ANNUAL RETURN ON INVESTMENT OF DOMESTIC TRUMKLINE INDUSTRY BY CARRIERS 


- Ga percent) 


Totel Americen Braniff Capital Colonial Continental Delta Eastern National Wortheast Northwest A 
50% “15.9% 12.7% 2.1% -2.6% 2.h% WLS 12.6% 
2.2 -10.5 14 6.8 307 =3,.8 

6.5 
21.2 
13-7 
16.6 
12.3 
12.7 
12.2 
2.6 


on pro: after income taxes, before interest charges. Reported net profits have beon adjusted to reflect out-of-period: 
mail payments (including subsidy) in the year to which applicable. Investment for each year is the average of the beginning end 
ending delances of net worth and long-term debt. “here necessary, total investment has deen prorated between domestic end 
4nternational operations on the basis of relative operating expenses. : 


Sources Porm ly reports. 


Rate of Return for Calendar yee, 


1955 for each Domestic Zrunkline Carrier 
Capite Bins and Othe Adjustments 
$000 ‘cmt: 


76,815 


and a 15% residual 


SS 


Sources Yoru 42 reports, 
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Appendix 4 


SELECTED DATA 
Domestic Trunkline Industry 


Calendar Years 1946-1955, Inclusive 
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Opinion and -Order—E-10488 


UNITED STATES.OF AMERICA 
CIVIL AERONAUTICS BOARD 
Wasnincron;D:C. 
Adopted by the Civil Aeronautics Board 


at its office in Washington, D. C., -: 
on the 27th day of July, 1956 


Served: July 27, 1956 


Docket No. 8008 


In the matter of the 


‘GznEEaL Passencer Fare Ixvestication 


_An investigation of the pessenger fare level of the.do- 
mestic trunkline carriers was instituted by the Board on 
May 10, 1956 (Order No. E-10279). The order proposed 
an inquiry into the general level of the fares of each of 
the thirteen respondents,’ in order to permit an overall 
percentage adjustment in the fares of any of the carriers 
whose fares may be found to be generally unjust or un- 
reasonable. All interested persons were invited to suggest 
modifications in the basic scope of the proceeding as de- 
fined in the order; and an opportunity was provided for 
oral presentations to the Board and for the submission of 
written data in support of any proposed modifications. 

1 The completion, in the interim, of the merger of Colonial Airlines and 
Eastern Air Lines has reduced the number of respondents to twelve. 


2 Oral presentations were made on behalf of the following airlines: 
American, Capital, Delta, Eastern, National, Northwest, Trans World, United 
and Trans American. In addition, representatives were heard from the Con- 
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After extensive consideration of the problems and infor- 
mation brought to the Board’s attention through these 
presentations, the Board is now prepared to advise the 
parties of its conclusions and to initiate the procedural 
steps preparatory to hearing. 

—323— 
Scope of the Investigation 


The oral presentations revealed a wide difference of 
opinion among the parties as to the appropriate scope of 
the proceeding. Some contended that the preliminary defi- 
nition of issues is sound; others, that some limited expan- 
sion of the issues is necessary; while still others contended 
that only a full-scale investigation into all aspects of car- 
Tier earnings, as well as fare structure, would do justice 
to the industry in its present circumstances. We have 
examined each of these proposals in terms of the basic 
objectives of our investigation, with particular attention 
to suggestions as to how we might most effectively accom- 
plish these objectives. 

A simple restatement of those objectives will be helpful 
to an understanding of our rulings herein. What led to the 
institution of this investigation was our concern, based on 
the level of earnings reported by most of the respondents, 
over the possibility that the public was being subjected to 
excessive charges, overall, for passenger transportation. 
The purpose of this investigation is to explore into the 
level of earnings for each of the respondents to determine 
whether, in the light of such earning levels, the public is, 
in general, being charged too much (or too little) ; and, if 


a 
ference of Local Service Airlines, the General Services Administration and 
Bureau Counsel. Written data were presented by Trans World and Trans 
American st the time of oral argument and Capital furnished a written 
summary of its oral presentation, 
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80, to take such across-the-board action as would bring the 
general level of fares and charges in line with the level of: 
earnings determined to be reasonable. 

We realize that there are specific passenger fare prob- 
lems, some of which are now before the Board in other 
proceedings, which have a bearing on the general level of 
earnings. However, we also realize that. as a practical 
matter, it is necessary to impose. some limitations on the 
investigation to keep it within manageable proportions. 
Our own experience in the previous investigation of fares,. 
as well as the advice of the respondents and Bureau 

—324— 
Counsel, make it abundantly clear that to satisfy our pri- 
mary aim is, of itself, a major undertaking that will re- 
quire at least a year to accomplish. If, by broadening the 
scope of the proceeding, we further postpone the day when 
we can answer the question whether the general level. of 
fares is or is not unreasonable, the result will not only be 
to deny potential relief to those of the traveling public 
who may now be paying excessive charges, but also to 
compound that uncertainty over the industry’s future which 
is necessarily generated by any investigation that goes to 
the roots of the industry’s financial status. 

With these guiding considerations in mind, we must re- 
ject the proposals for expanding the scope of the proceed- 
ing to embrace a study of all conceivable aspects of. the. 
fare situation. Adoption of these proposals would as effec- 
tively nullify the investigation as a dismissal order, for, 
the task would become an endless one. There remain for 
consideration here those proposals which it is suggested 
we must, or ought, to consider to enable us to Se 
effectively the job we have set out to do. 
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The basic question raised at oral argument which -went 
to this matter is whether an overall percentage adjust- 
ment in the level of fares of some or all respondents would 
be economically feasible. It has been argued that the eco- 
nomics of the industry would preclude any such general 
remedy, since percentage changes that might be sound for 
one carrier would induce, by competitive necessity, changes 
in the fares of other carriers, which would leave the latter 
with an unreasonably low general fare level. The smaller 
carriers, with a relatively shorter average haul, maintain 
that if any substantial percentage reduction is made in the 
fares of a larger, long-haul competitor, the short-haul car- 

—325— 
rier would be forced to meet such fare cuts regardless of 
its costs. They suggest that fares generally are not related 
to costs at the present time and that any overall percentage 
reduction will result in an even greater discrepancy than 
presently exists between fares and costs. The remedy they 
suggest, in the event overall fare reductions should be 
necessary, is the creation of a rate structure which properly 
reflects the difference of unit costs in short, as opposed to 
long-haul trips. This would entail consideration of some 
type of tapering fares or a dual-element fare structure 
based on terminal and line-haul charges. It might result 
in some fare increases for short-haul services if the general 
level of fares was reduced. . 

As real as the problems of fare structure are, and as 
material as the concern is that we conceivably might not 
be able to employ the general remedy our initiating order 
contemplates, we are not persuaded on the basis of infor- 
mation presently available that we must sacrifice the course 
of action originally contemplated to permit the time-con- 
suming study of fare structure that has been suggested. 
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In view of the fact that the basic structure of airline fares 
has long’ prevailed in spite of percentage changes, upward 
and downward, in the general fare level, it would‘not seem 
that such a change now would necessarily be economically 
‘unfeasible. Also, despite the undeniable differential in unit 
costs between long-haul and short-haul service, the simple 
fact is that airline fares are not, and have not been directly 
responsive to costs. It is entirely possible that “value of 
service” considerations would preclude the kind of “cost” 
fare structure that would protect the short-haul carriers 
in the way they have suggested. At any rate we are not 
prepared, at this juncture, to abandon the overall percent- 
age remedy on the basis of the conjecture about this remedy 
when the suggested alternative is no less. speculative and 
is certainly more complex. 
> —326— 

As we view the case, moreover, the question is not 
whether we shall explore the structural problems raised, 
but when. Our present view is that we will first examine the 
general revenue situation, order appropriate percentage 
adjustments in fares, if necessary, and then turn to the 
structural problems that may remain. In limiting the scope 
of the proceeding at the outset, we do not surrender our 
discretion to investigate fare structure. If at the conclu. 
sion. of the general revenue phase of the investigation, or 
even earlier, we should decide that further investigation is 
necessary, we can reopen the record to take necessary evi- 
dence. By limiting the scope of the investigation at the out- 
set, we can proceed towards a reasonably prompt conclu- 
sion, while retaining flexibility to alter our course should 
circumstances so dictate; if we were now to broaden: the 
seope of the investigation we would condemn ourselves to 
an inflexible course that would involve a host of issues that 
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might at the conclusion of the case turn out to be ones 
that need never have been considered. 

What we have said with respect to the long-haul/short- 
haul problem also applies to other issues suggested that 
relate to fare structure and fare practices. These other 
issues include the relationship between various classes of 
fares (standard, day and night coach, excursion and pro- 
motional fares) as well as the soundness of present fare 
practices (with respect to passenger baggage allowances 
and charges, coach services and seating densities, and the 
“no show” problem). Such issues are distinct from the 
problem of the general fare level, and can be dealt with 
separately either by the carriers themselves (as they are 
now dealing with the “no show” problem)* or, where neces- 

—327— 
sary, by separate proceedings before the Board (as in the 
case of free baggage allowances and excess baggage charges 
which are the subject of inquiry in Docket No. 7912). How- 
ever significant these problems are, their solution is no 
prerequisite to an evaluation of the reasonableness of the 
existing general fare level or the prescription of an overall 
percentage remedy should the general fare level prove to 
be excessively high. Accordingly, we will not provide for 
their inclusion in our investigation of the general fare 
level. 


Sub-Issues 

Once the scope of the proceeding is limited in accordance 
with our expressions in the preceding paragraphs, there 
will be little difficulty in determining what the sub-issues 


3 On July 12, 1956, an Air Traffic Conference resolution relating to the 
“no show” problem was filed with the Board pursuant to Section 412 of the 
Act. 
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should or can’be.: Definition of these sub-issues is the func- 
tion of the prehearing conference and we will not endeavor 
to prescribe them on the basis of the presentations to the 
Board. Several parties argued that the Board should not 
define the standard it will employ in determining the profit 
needs of the carriers. We had no intention of so doing. Any 
evidence bearing on any reasonable means of calculating 
the needs. of the carriers for earnings and profits will be 
considered. Any appropriate means of projecting earnings 
and investment will be considered. All ramifications of the 
carrier’s needs, including the circumstances peculiar to 
individual carriers such as the “offset” carriers, which 
operate domestic and international services, will be a proper 
subject.of inquiry. 

—328— 
Parties 


A number of respondents insisted that the local service 
carriers should be included in the investigation because of 
their competitive relationship to the trunklines in various 
markets. The local service carriers, through the Confer- 
ence of Local Service Carriers, also indicated their desire 
to participate. We see no reason under present circum- 
stances for making these carriers respondents. At the 
same time, the local service carriers clearly have a substan: 
tial interest in the outcome of the proceeding that would 
entitle them to participate, and our ultimate disposition of 
this proceeding could well have an appreciable impact 
upon their fares. We shall, therefore, name them as par- 
ties to the proceeding, with the status of intervenors rather 
than respondents. 

The United States, through its Administrator of General 
Services, has filed a motion for leave to intervene. As a 
“consumer” of air transportation, the only “consumer” to 
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request the right to participate, the GSA has interests that 
are not adequately represented by other parties to the pro- 
ceeding. Granting its motion will not broaden the scope of 
the proceeding or cause undue delay. Its motion will there- 
fore be granted. 


Procedural Schedule 


It is the Board’s opinion that the course of action we have 
set forth in the preceding paragraphs effectively guarantees 
a reasonably prompt answer to our primary question, while 
at the same time assuring a comprehensive investigation 
which will afford all interested parties the opportunity to 
air all relevant problems. In an investigation of this mag- 

—329— 
nitude, however, promptness will be achieved only if a 
rigorous procedural schedule can be followed. The “general 
revenue” analysis can be expected to take approximately 
& year even with the schedule proposed by Bureau Counsel. 
We will not endeavor to fix such a schedule at the present 
time, since we believe that it would be more appropriate 
to leave procedures to the discretion of the Examiner who 
can iron out a detailed schedule in light of the particular 
circumstances of all parties and the needs of the case, sub- 
Ject always to the pressing public interest in a rapid dis- 
position of the investigation. We realize that any schedule 
which will recognize this public interest will impose a great 
burden on the respondents, and the Board’s staff. We shall 
nevertheless expect all parties to make every possible effort 
to expedite their preparation and presentation in this case. 


Ir 1s THEREFORE ORDERED, 


L That the basic scope of this proceeding (to be known 
as “The General Passenger Fare Investigation”) shall be 
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as defined in paragraph one of Order No. E-10279, dated 
May 10, 1956; 


2. That the United States of America, through its Ad- 
ministrator of General Services, be and it hereby is granted 
intervention in this proceeding; 


3. That each of the following local service air carriers 
be and they hereby are named parties to this proceeding 
with the status of intervenors: 


Allegheny Airlines, Inc. Ozark Airlines, Inc. 
Bonanza Air Lines, Inc. Piedmont Aviation, Inc. 
Central Airlines, Inc. Southern Airways, Inc. 
Frontier Airlines, Inc. Southwest Airways Co. 
Lake Central Airlines, Inc. Trans Texas Airways 
North Central. Airlines, Inc. West Coast Airlines, Inc. 
Mohawk Airlines, Inc. 
—330— 

4. That, consistent with our plans for expeditious con- 
duct of this proceeding, the Chief Examiner shall set this 
matter down for prehearing conference as soon hereafter 
as may be practicable. 


Durfee, Chairman, Adams, Vice Chairman, Gurney, 
Denny, and Minetti, Members of the Board, concurred in 
the above opinion and order. 


/3/ M. C. Motxicax 


M. C. Mulligan 
Secretary 
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Excerpts From Report of Prehearing Conference 
Held September 5-6, 1956 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


Wasnincton, D. C. 


General Passencer Fare Iyvesrication 
Docker No. 8008 


A prehearing conference was held in the above proceeding 
on September 5-6, 1956, in Conference Room B, Depart- 
mental Anditorium, 12th Street and Constitution Ave., 
N.W., Washington, D. C., pursuant to the Chief Examiner’s 


notice to all parties dated August 2, 1956. The following 
appearances were entered: 

Howard C. Westwood and Alfred V. J. Prather, for 
American Airlines, Inc. 


Hubert A. Schneider and B. Howell Hill, for Braniff Air- 
ways, Inc. 

Charles H. Murchison, Robert B. Hankins, Macon M. 
Arthur, and James H. Bastian, for Capital Airlines, Inc. 

C. Edward Leasure, for Continental Air Lines, Inc., and 
Northwest Airlines, Inc. 

BR. 8. Maurer and Todd G. Cole, for Delta Air Lines, Inc. 

E. Smythe Gambrell, Harold L. Russell, and T. M. 
Forbes, Jr., for Eastern Air Lines, Inc. 


Richard A. Fitzgerald, John W. Cross, and James E. 
Rodgers, for National Airlines, Inc. 
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Harry E. Foley and C. I. Peterson, for Northeast Air- 
lines, Inc. 


George A. Spater and Carl 8. Rowe, for Trans World 
Airlines, Inc. 


H. T. Brown, Henry L. Hill, and James F. Reilly, for 
United Air Lines, Inc. 


Dom P. Renda, John W. Simpson, and James W. Calli- 
son, for Western Airlines, Inc. 


Staniey Gewirtz, for Air Transport Association of Amer- 
ica. ‘ 
Richard G. Dinning, for Allegheny Airlines, Inc. 


Albert F. Grisard, for Bonanza Air Lines, Inc., and Lake 
Central Airlines, Inc. 


Robert W. Oliver, for Central Airlines, Inc. 
Bowen & Scoutt, for Frontier Airlines, Inc. 

J ohn R. Carver, for Mohawk Airlines, Inc. 

A. L. Wheeler, for North Central Airlines, Inc. 
John F. Floberg, for Ozark Air Lines, Inc. 


Cecil A. Beasley, Jr., for Piedmont Aviation, Ine, and 
SEES Airways, Inc. 


to submitting information on the effect of strikes. Bureau 
Counsel agreed to consult with the technical personnel “of 
TWA and other carriers that had prepared estimates of: 
strikes in past proceedings and to submit a suggested for- 
mula for estimating the costs of Strikes. The Examiner 
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rules that all parties shall include the requested information 
on the effect of strikes. 


Bureau Counsel’s Request A.4. A large percentage of 
the respondents’ counsel were unable under present in- 
structions from their carriers to agree to submit copies of 
Federal income tax returns. It was agreed that they would 
conduct farther discussions with the carriers to ascertain 
whether such copies could be submitted to Bureau Counsel 
only, for return not later than the end of the hearing, and 
with an agreement that there would be no reproduction and 
that they would be received by Bureau Counsel on a con- 
fidential basis as though received in the course of an exam- 
ination such as referred to in section 902(f) of the Act. 
Counsel agreed to advise Burean Counsel within 10 days 
as to whether the returns could be submitted on this basis 
and, in the event of an affirmative answer, to provide copies 
as soon as possible.* 


Bureau Counsel's Request B. All respondents were will- 
ing to submit a forecast for a future year along the lines 
—333— 

requested by Bureau Counsel, but the majority contended 
that the forecast should cover the calendar year 1958 rather 
than the calendar year 1957, as requested by the Bureau. 
The consensus of the respondents was that there would be 
no great difference in the amount of work involved in pre- 


3 In event of inability to obtain voluntary production of this or any other 
document, the Bureau or any other party should submit any future request 
for direction by the Examiner in the form of a request for subpena or an 
application for production of documentary evidence by Board employees 
under section 302.19 of the Rules of Practice. This ruling does not, of course, 
apply to requests for preparation of exhibits setting forth studies, forecasts, 
or estimates, as to which section 302.23 is epplicable, 
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paring a 1957'or 1958: forecast, although American indi. 
cated that it would be somewhat more: convenient for’ it 
to prepare a forecast for 1957 and has no objection to that 
year.. Most of the other respondents urged vigorously. that 
2.1958 forecast would be of much greater use in the. pro- 
ceeding than would a 1957 forecast. They contended that 
rates fixed herein would apply to little, if any, of the calen- 
dar year 1957 and that when this proceeding reaches the 
final-order stage it is likely that a large part or all of 1957 
experience will be shown in the official reports filed by. the 
carriers with the Board. The Bureau argued that 1957 
should be submitted rather than 1958 because it would be 
less. speculative and there should not be a hiatns in the 
record of the proceeding covering a period for which 
neither a report of results nor a forecast would be of 
record. The General Service Administration agreed with 
the Bureau. All agreed that the forecast should be sub- 
mitted for the same year by the various parties. Under the 
schedule of procedural dates which are fixed in this report, 
the proceeding cannot reach the step of briefs to the Exam- 
iner in connection with initial decision before well into the 
year 1957. Some of 1957’s ‘experience will be included in the 
official reports filed with the Board by the Carriers. Ac- 
cordingly, if the forecast covers ‘1958, there will’ be ‘re- 
sults of: actual experience for part of 1957, which will 
enable ‘appraisal of that year, ‘and there will’ be a forecast 
for 1958, whereas if Ee is used as the forecast year, a. good 
—334— 
pat of the period ao by the forecast year will already: 
have passed and the exhibit’s status as a forecast of future 
events: would be affected. It is accordingly. raled that the. 
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forecast of future operations submitted pursuant to Bureau 
Counsel’s Request B shall cover the calendar year 1958.* 


Bureau Counsel’s Request B.4. It was agreed that the 
pro forma balance sheets will be submitted as of the begin- 
ning and end of the forecast year (ie., as of December 31, 
1957, and December 31, 1958, in view of the above ruling). 


Bureau Counsel’s Request B, page 2, second unnumbered 
paragraph. There was some discussion of this paragraph, 
which relates to depreciation. A number of parties indicated 
unwillingness to agree to recompute depreciation on the 
basis requested by the Bureau. The Bureau withdrew all of 
its requests in this paragraph except the request for a 
statement indicating the depreciation basis used in the 
forecast. 


Bureau Counsel’s Request C.3. The Bureau agreed that 
this request does not include a request for information on 
stock issues limited to employees. 


Bureau Counsel’s Request C.4.c, insofar as concerns “ex- 
. tsting stand-by loan agreements and loan commitments for 
future capital funds,” and Bureau Coumsel’s Request. C.5. 
There was considerable discussion of these requests. Bran- 
iff, National, and Northeast were unwilling to agree, 
although National and Northeast indicated willingness to 
submit to Bureau Counsel on a confidential basis, and all 
indicated that they might be 


4 This ruling, of course, is not intended to preclude additional forecasts 
for any other future year. 
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‘ UNITED STATES OF AMERICA: 
CIVIL AERONAUTICS BOARD © 


WasHINGToN, D. C. 


Adopted by the Civil Aeronautics Board 
“at its office in Washington, D. C., 
on the 8th of August, 1957 


Docket No. 8008 


In the matter of the 


GeneraL Passencer Fare IxvestiGation 


On August 6, 1957, the Board issued a press release indi- 
cating that it had voted to deny an ‘immediate six percent 
fare increase in the Suspended Passenger Fare Increase 
Case, Docket No. 8613 (the “Siz Percent Case”). The 
Board said that the emergency relief requested by seven 
of the twelve domestic trunkline carriers was not justified 
on the basis of the record before it. The Board noted that 
the instant proceeding, interrupted by the Six Percent 
Case, would be resumed promptly and processed on an 
expedited basis. Furthermore, the Board pointed out that 
during the pendency of the instant proceeding it will main- 
tain a continuing surveillance of the fare situation. ; 

Pursuant to these objectives, the Board believes that it 
is appropriate at this time to clarify its procedural objec- 
tives and insure the exploration of certain important mat- 
ters in the present proceeding. : 
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“1. ‘ While the Board has voted to deny an immediate six 
percent increase in fares, the Board is impressed with the 
importance of an early review, on a complete record, of the 
domestic trunkline fare level for the entire domestic trunk- 
line system and not merely for the.seven carriers that 
sought the emergency fare increase. Accordingly, we will 
direct in-this order that the present case be processed for 
hearing and decision with the maximum expedition con- 
sistent with due process and fair hearing. 


2. Since a large and useful body of data and testimony 
was adduced at the hearing in the Sia Percent Case which 
will be useful in the present case, it will avoid needless 
duplication of time and effort if we consolidate the record 
in that case into the present case. To some extent, it may be 
necessary to afford additional opportunity for cross-exam- 
ination and submission of evidence to parties who did not 
participate in the Six Percent Case, but the net result will, 
in our judgment, inure to the benefit of all parties and the 
public interest. 

—336— 

3. The hearing in the Six Percent Case indicated that 
there is.a significant relationship between the Board’s rate- 
making functions and the new equipment and financing 
plans of the domestic trunkline carriers. The Board be- 
lieves that the present case should include a fall inquiry 
into the equipment and financing plans of the carriers for 
a fall five-year period. Therefore, we will order that, to 
the extent’ not otherwise covered by the evidence, each 
trankline carrier party to the proceeding shall produce 
fora future five-year. period, its equipment purchase plans, 
traffic forecasts, financing plans, equipment retirement 

plans, and evidence as to the long run effect of its future 
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equipment plans and financing programs upon the: general 
rate level.and passenger fares.’ We will also require-that, 
this evidence be presented at an early stage of the heacines 
in this proceeding. 


4. Closely related to the carriers’. reequipment programs 
is their. ability to attract capital. In the light of this fact, 
and the desirability of having full information, on. this 
aspect of the general fare problem, we will direct that the 
evidence as to rate of return be given first priority in the 
order-of evidence to be received at the hearing. 

ACCORDINGLY, IT 15 ORDERED THAT: = 

1. The record in the Six Percent Case, Docket No. 8613, 
be and it hereby is consolidated into the instant proceeding, 
with appropriate opportunity afforded: each party to sup- 
plement’ ‘the evidence: adduced “in ‘that’ proceeding’ & aoe ; 
extent warranted by ‘due’ process and fair hearing; v 


2. The Examiner conduct 'the instant proceeding 0 on 20 i 
expedited basis; x 


3. Evidence with respect to rate of return shall receive 
first priority in the order of evidence to be received at 
the hearings herein. : 


4. To the extent not otherwise covered in their onaiaal 
each of the twelve domestic trunkline carriers party to this 
proceeding shall produce evidence with respect to: 


a. Plans for purchase of new equipment for at least 
each of the-five years 1958 through 1962; hee 


‘pb. ‘Traffic forecasts for at least five years based upon 
such planning; 
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c. Plans for financing the purchases of such equip- 
ment; 


d. Plans for the retirement of existing equipment; 
and 


e. The effect of future equipment plans and financ- 
ing programs upon the general rate level and passenger 
fares in the long run. 

—337— 

5. The Examiner shall set separate dates, if necessary, 

for the exchange of exhibits regarding the new matters set 

forth above and the evidence with regard to these matters 
shall be received at an early stage of the hearings herein. 


By the Civil Aeronautics Board: 


/8/ M. C. Murziesn 


M. C. Muliigan 
Secretary 
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Excerpts From Oral Argument 


CIVIL AERONAUTICS BOARD 


Wasuineton, D. C. 


Docket No. 8008, et al. 


—_———__ 


In the Matter of: 


GeneraL PassENGER Farge [xvESTIGATION 

Chairman Durfee: The Board will now hear oral argu- 
ment in the general passenger fare investigation, Docket 
No. 8008, et al. : 

The order of appearances and time allotments are shown 
on the mimeographed list which has been distributed. As 
indicated by the time allotment sheet, this argument has 
been ‘divided into three sections, with topics specified for 
each section. 

Time allotments and carriers’ representatives to argue 
under each topic have been agreed upon by the parties. 

Direct argument and rebuttal will be concluded for each 
section before passing to a new section. 

; ° e e o 
es * e * se 

Section 3, topic determination of fare level and all other 
issues including fare levels based on requirements of the 
bulk of the industry, use of the fulcrum rate, taper of fare 
structure, the effect of fare changes on the movement of 
traffic, percentage fare changes required and the form of 
order to be issued by. the board. 


For the air carriers, Mr. Arthur. 
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Ona ArGuMENT of Macon M. ARTHUR AND 
Currron J. Strarrox, Jz., on BEHALF 
or Ar Carriers 

e e e * 
° e e a s 

Chairman Durfee: Mr. Stratton. 

Mr. Stratton: I address myself to the form of the order. 
The position of all of the trunkline respondents is that 
the order should be permissive and not 2 mandatory order. 
That is, it should be an order which permits but does not 
require each carrier to increase its fare level by whatever 
percentage you have found to be proper over the pre- 
existing level, and this would terminate the proceeding. 

No carrier would be precluded under such an order from 
hereafter adjusting its fares to a lesser or to a higher 
level. Such adjustment would, of course, be subject to 
the established and ordinary statutory procedures whereby 

—710— 
tariffs for new fares may be permitted to go into effect 
by the Board or may be suspended and investigated with- 
out there being any question as to whether the first step 
the carrier has to take is to seek to amend the order in 
some prior proceeding. ; 

A permissive order along these lines would, in our view, 
be sound because it would preserve the statutory scheme. 
This scheme protects the public against fare changes which 
have not been Specifically screened by the Board and 
if necessary suspended, there effectively deferred and fully 
investigated. At the same time, it assures that the car- 
rier can get a definite answer one way or the other to any 
Proposal it has to make with respect to a change in fares 
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within the specified time, which is in effect 210 days from 
the date of the filing of the tariff. At the same time, it 
gives the Board a reasonable opportunity to examine any 
proposal that is made by any carrier as to a change in 
fares. 

Such an order preserving this statutory scheme would 
also preserve the flexibility for both the carriers and the 
Board to handle fare problems as they arise in the light 
of prevailing conditions and with a minimum of proce- 
dural entanglements. We think this is the true public 
interest in fare regulation, and insofar as it is involved in 
the questions of such order, it preserves carrier initiative 
in fare matters. 


—13— 
= 

Initially, let me-add, the Board’s objective was to keep 
the carriers from making any cut in that fare level and 
you so told the Congress in your annual report for 1949 
and you spelled it out in the Board’s economic program 
for 1959. Subsequently, the policy changed within that 
fare level to one of trying to keep the carriers from mak- 
ing any upward increases, and both of these things were 
done completely within the statutory framework without 
the necessity of.a formal order prescribing fares, without 

—714— 
the necessity of a minimum fare order or a maximum fare 
order. 

On this record, it seem perfectly clear that there is no 
necessity to enter a mandatory fare order, but that the 
entire thing could be handled within the framework of 
Section 1002(c). 
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Mr. Hector: You are in effect proposing almost a simple 
statement or press release stating in effect that the Board 
will not suspend tariffs Provided they meet Section such- 
and-such? 

Mr. Stratton: I think 
think you could make a 


would provide tariffs 

nates the proceeding. 

tariffs are filed within a reasonable time after the pro- 
ceeding. 

Mr. Hector: Do we have the power under the section 
which you cited to do these things, without Specific maxi- 
mums and minimums? 

Mr. Stratton: I would think 80. 
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Letter of December 15, 1960 


Law Offices 


GamBreLL, Hannan, Russet, More & Ricnarpson 
; Suite 825 
The Citizens & Southern National Bank Bldg. 
Atlanta 3, Georgia 


December 15, 1960 


Civil Aeronautics Board 
Washington 25, D. C. 


In Re: General Passenger Fare Investigation, 
Docket 8008 


Dear Sirs: 


Eastern Air Lines, Inc. is not now petitioning the Board 
for reconsideration of its decision herein (Order E-16068, 
served November 25, 1960). However, there are some mat- 
ters in that decision with which Eastern disagrees and, lest 
its silence be construed as acquiescence, certain of those 
points of disagreement will be specified in this letter. 

‘At pages 8-9 of the decision it is suggested that the car- 
riers are able to offset increases in costs by revenue growth 
and to compensate for declining revenues by reductions in 
costs. Neither of those statements is fully accurate and 
neither accords with experience. The increases in the cost 
of doing business during the past five years have not been 
offset in any significant degree by revenue growth, despite 
fare increases during that time, as shown by the condition 
of the carriers at the end of 1960, contrasted with their 
position at the end of 1955. Gross revenues have expanded 
substantially, but net profits have dwindled and vanished. 
The decline in net profits commenced in the last quarter of 
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1956 and a substantial part of the declining position’ was 
experienced before introduction of tarbine-powered aircraft 
into general use. As for reducing costs to compensate for 
declining revenues, the general rule has been that no carrier 
has experienced. a reduction in revenues without a simul- 
taneous decrease in profits or increase in losses. 

At pages 34-35 of the decision the Board refused to com- 
pute the rate base in the manner contemplated by all of the 
witnesses who testified as to what would constitute a fair 
return on investment. Specifically, the Board declined to 

—i47— 
use the sum of long-term debt plus equity as the rate base. 
As a result, the Board’s decision would allow the carriers 
less than the retarn to which they are entitled. Reduction 
of the appropriate rate base is as effective to deny a fair 
return as failure to allow a reasonable rate of return. The 
deduction from rate base of an item obviously not asso- 
ciated with air transportation, such as a television station, 
seems fair enough, but the remaining “adjustments” deny 
a fair return on investment. 

Throughout the proceeding, Eastern advocated the use of 
“margin of return” to test the reasonableness of air line 
earnings. However, the purchase of multi-million dollar 
jet aircraft has significantly slowed the rate of capital turn- 
over. Consequently, some re-evaluation of Eastern’s think- 
ing on the overall problem appears appropriate at this time. 
Further, Eastern’s evidence did not consider in detail the 
question of what constitutes a fair return on investment 
(including the subsidiary issues of return on debt capital, 
return on equity capital and capital structure). For these 
reasons, Eastern cannot at this time say that it agrees or 
disagrees with either the rate of return approach or the 
specific rate of return found fair. 
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- At» pages. 55-56 of the decision the Board asserts that 
American Overseas Airlines, Inc. v. C. A. B., 254 F. 2d 744 
(D. C. Cir. 1958), does not preclude the Board’s use of 
“standard” load factors and “standard” costs in rate pro- 
ceedings. This is at variance with Eastern’s view of. the 
Federal Aviation Act of 1958 as interpreted in that case. 

At pages 57 et seq. the Board sets out standards of depre- 
ciation of aircraft and engines for use in rate proceedings. 
Eastern believes that the Board has no statutory authority 
to assume expenses different from those experienced under 
honest, economical and efficient management, whether those 
expenses be out-of-pocket or imputed. Further, Eastern be- 
lieves that the service lives and residual values for aircraft 
and engines found reasonablée by the Board are unrealistic 
in the following particulars: The service life and residual 
value of the Lockheed Electra, particularly in view of the 
present prospects for short and intermediate range pure 
jet aircraft, are overestimated. The value of “built-in” 
overhaul assigned by the Board to piston-powered aircraft 
(five per cent of original cost) is too high; Eastern’s ex- 
perience indicates that an amount substantially less than 

; ; —T48— 

two per cent (in the range of 1.25 to 1.75 per cent) is more 
accurate. The fifteen per cent residual value for large, 
four-engined, piston-powered aircraft is, to Eastern’s 
knowledge, much higher than the resale value of such air- 
craft when they are replaced in three years with short and 
intermediate range jets. Finally, it is Eastern’s view, 
based upon its own experience, that there is no “built-in” 
overhaul value ‘in turbine-powered aircraft. 

The foregoing list of areas of disagreement is not in- 
tended to be exhaustive, but is limited to some of the more ’ 
important matters of principle. Omission of any item’ 
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should not be construed as agreement with the manner in 
which it was treated. 

As previously noted, Eastern is not now asking recon- 
sideration, but is filing this statement simply so it could not 
be argued, in some later proceeding or at some later time, 
that Eastern had acquiesced in the decision in all respects. 
Failure to object herein to all matters in the decision not 
in accord with the contentions of Eastern and other respon- 
dents is not to be considered a waiver of any contention 
available to Eastern. Eastern reserves, for this case and 
any appeals thereof, and for all future proceedings, all 
rights, contentions, objections and positions which it has 
herein. 

Original and nineteen copies of this letter are being 
transmitted to the Docket Section for filing, and copies are 
being sent to counsel for all parties of record to the pro- 


ceeding. 


Respectfully yours, 
“ 


GampretL, Hartan, Russert, Moye & Ricrarpson 
Attorneys for Eastern Air Lines, Inc. 


By: /s/ Harotp L. Rossen 
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‘UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


Wasuinerton, D. C. 


In the Matter of the 


GenzRaL Passencer Fare Lyvestication 


Docket No. 8008 


BRIEF OF BUREAU COUNSEL 
TO THE BOARD 


Boreav or Arm Operations 
‘Wasuineton, D. C. 


July 15, 1959 
—921— 


C. Form of the Order to be Issued by the Board 


It is the Burean’s position that the Board should im- 
plement its findings as to the proper fare level by issuing 
an order herein directing or permitting an appropriate 
across-the-board percentage change in the fares effective 
on the date of the order. If the Board concludes that the 
current fare level must be reduced, the order should (1) 
direct a cancellation of the domestic fares contained in 
the trunkline carriers’ currently effective tariffs, and (2) 
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prescribe the maximum fares thereafter to be: charged, 


centage reductions to 


the service of the order, and June 30, 1960, 


to the public, as well as 
do not recommend that 
the lawful fare be exerci 


15 Order of Investigation, Order No. E-10279, dated May 10, 


1956. 
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a@ minimum fare be prescribed in conjunction with the 
maximum, since minimum fares are designed to stop mn- 
economic rate-cutting practices, which are not of record. 

The Examiner has recommended that the Board give 
consideration to, and receive the views of the parties with 
respect to a one dollar per fare increase (LD. p. 166). We 
have shown that the carriers have already obtained ap- 
proximately the 12 percent fare increase recommended by 
the Examiner and that the further one dollar increase 
would not be warranted, even at the Examiner’s proposed 
level of earnings.** We believe that the Board’s order 
should be applicable to the carriers’ fares on 2 percentage 
of. the structure as the Board finds it on the day of its 
order. It would be reasonable to consider any proposals 
to adjust fare structure and, pending further investigation 
into fare structure, to act favorably upon any fare structure 
proposals that are not inconsistent with the Board’s find- 
ings concerning. the fare level, or that are not otherwise 
unlawful.*: - 

With respect to an individual carrier which can estab- 
lish that it would earn less than a fair return under the 
standards established in this proceeding, we would agree 


16 While expressing no view as to the proper degree, if any, of taper 
appropriate in the fare structure, we would note that costs are not always a 
controlling consideration in setting rates (rate structure), that a proper 
evaluation of the structure issue must take into consideration the greater 
competitive impact upon short haul air transportation, the part which short 
haul transportation contributes toward the carriers’ over-all operation and 
to an air transportation system adapted to the needs of the commezce of the 
United States, including an analysis to determine whether the carriers’ over-all 
position is bettered or worsened by short haul transportation at existing fare 
levels. 

17 The Board has demonstrated that rate orders in appropriate cases can 
be modified without burden to the carriers or to the Board, in its many modifi- 
cations in the Air Freight Rate Investigation, 9 CAB 340. 
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with the Examiner that such carrier could petition for 
permission’ to file higher fares (See Initial Decision pp. 
ix, 189). We recognize that competitive and elasticity of 
demand considerations, as well as problems of preference 
and prejudice, may well limit substantially the possibility 
of such carriers thereby improving their revenue position. 
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Cowciusion 


We recommend that the Board’s decision in this pro- 
ceeding adopt the findings, conclusions and order set forth 
in this brief. In this manner, we believe, the Board. can 
best establish a reasonable fare level of the domestic trunk- 
line carriers in accordance with statutory requirements; 
assure. public confidence in the financial soundness of the 
industry; enable the carriers to attract. the funds nec- 
essary for their growth and proper discharge of their 
duties; establish precedent and standards for future 
guidance of the industry, the Board and the public; and 
provide proper accommodation to the effect of rates upon 
the movement of traffic, and the need in the public interest 
of adequate and efficient transportation at the lowest cost 
consistent with the furnishing such service. 
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Order of. Court Approving Stipulation - 
“UNITED STATES COURT OF APPEALS _ 
For tHe: Disretcr or Corumsm Crecorr 


No. 16,181 


September Term, 1960 


a 


Eastezen Are Lines, Irc., 
5 Petitioner, 


—— 


Crvm Arzonavtics Boazp, 


Respondent. 
— 
Before: : 
Wusvet K. Muzer, 
Chief Judge, — 
in Chambers. 


Upon consideration of the joint motion of the parties 
for approval of the attached stipulation, to dispense with 

a prehearing conference and for an extension of time to 
file the transcript of record, it is 


Oxvrrep that the attached stipulation is approved and 
that the Clerk is directed to file it, that the prehearing 
conference in this case'is dispensed with and that the time 
for filing the record is extended until May 1, 1961. 


Dated: Reperare 10; 1961 
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Motion for Approval of Annexed Stipulation Relating 

to Procedures to Be Followed in This Case, to Dispense 

With Prehearing Conference, and for Extension of Time 
Within Which to File Transcript of Record 


Ix THE 
UNITED STATES COURT OF APPEALS 
Ins tae UnrrepSrates Covet or APPEALS 


No. 16,181 


e————— 
{same trTLE} 


rr 


1. Petitioner seeks review of Board Order E-16068 en- 
tered in the Board’s General Passenger Fare Investigation, 
Docket 8008 et al. Such proceeding was instituted to deter- 
mine whether the general level of passenger fares of the 
domestic trunkline carriers is or will be unjust or unreason- 
able, and, if so, to determine what over-all percentage 
change in the fare level should be permitted or required. 
After extensive hearings, the Board in its Order E-16068 
determined that the record before it was inadequate to 
permit the fixing of a fare level. It proceeded, however, 
to enunciate various standards for passenger fare regula- 
tion to be employed in assessing future fare proposals by 
the carriers, and terminated the investigation. The petition 
for review alleges in substance that the Board erred in 
terminating the investigation without making a finding as 
to whether the existing fare level is unjust and unreason- 
able, and, if so, fixing a fare level. The petition maintains 
that the Board was required to proceed to a determination 
of the appropriate level and to conduct such further hear- 
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Motion for Approval of Stipulation Relating to Procedures, 
to Dispense with Prehearing Conference and for 
Extension of Time to File Record 


ings and proceedings as might be required for that purpose. 
This contention is the only issue tendered by the petitioner. 


2. The parties are of the view that such issue (together 
with any issue which respondent may raise concerning peti- 
tioner’s entitlement to obtain review) can be resolved upon 
the basis of a very few documents contained in the record 
before the Board. Such record is voluminous, consisting 
of.35 docket volumes which embrace over 13,000 pages of 
transcript of evidentiary hearings, and thousands of pages 
of exhibits, pleadings, etc. The physical preparation and 
pagination of the entire transcript for filing with the Court 
would involve a considerable amount of time and effort 
which the parties believe to be unnecessary. Accordingly, 
we have entered into the annexed stipulation which pro- 
vides for the filing of a stipulated record to consist of the 
principal Board orders involved and such other few re- 
lated materials that the parties may wish to rely upon as 
ascertained during the course of preparation of their briefs. 
Since these latter materials cannot now be finally deter- 
mined, and since their identity may be expected to turn in 
substantial measure on whether the Board will contend 
that petitioner is not entitled to obtain review, the stipu- 
lation provides that the abbreviated record shall not be 
filed until the time of the filing of the joint appendix to 
briefs. 


3. The annexed stipulation also fixes brief dates, defines 
the issues, and otherwise embraces the matters normally 
covered in a prehearing conference stipulation. In these 
circumstances, the parties are of the view that a prehearing 
conference would serve no useful purpose. 
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Extension of Time to File Record 


Waenrerore, the parties move the Court for entry of an 
order (1) approving the annexed stipulation, (2) dispens- 
ing with a prehearing conference herein, and (3) extending 
the time within which the transcript of record may be filed 
until the date provided in the annexed stipulation. 


Respectfully submitted, 


Harorp L. Russert 
Counsel for Petitioner 


Franky M. Stone 
Counsel for Respondent 


Dated: February 9, 1961 


Stipulation 


Iw THE 
UNITED STATES COURT OF APPEALS 


For rae District or CotumBia Crrcurr 


No. 16,181 


———— 
{same TITLE} 
———— 


_Petitioner seeks review of Civil Aeronautics Board Order 
E-16068 which terminated the General Passenger Fare In- 
vestigation, Docket 8008 et al., without finding whether the 
existing fare level is or will be unjust and unreasonable 
and, if so, prescribing a fare level. The parties, subject to 


the approval of the Court, hereby stipulate and agree.as 
follows with respect to the issues and the procedures for 
the filing of the record, the briefs, and the joint appendix 
herein. 


I 


Issues 


The issue on the merits is agreed to be as follows: 


Whether, in the circumstances of this case, the Board 
was legally required to proceed to a determination of 
whether the existing level of domestic trunkline passenger 
fares is or will be just and reasonable and, if not, to pre- 
scribe the appropriate level. 

Respondent reserves the right to contend that petitioner 
is barred from obtaining review by reason of any or all of 
the following factors: (1) the provisions of Section 1006 
(e) of the Federal Aviation Act which preclude the con- 
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sideration on review of objections not urged to the Board 
unless there were reasonable grounds for their not being 
urged, (2) failure to exhaust administrative remedies, and 
(3) prior positions in the proceeding before the Board 
which are inconsistent with its present position before the 
Court. 


ag 


Procedures with respect to the record and the 
joint appendia to briefs 


The parties agree that the issue on the merits can be 
resolved primarily on the basis of the Board opinions and 
orders set forth below. However, reference may be re- 
quired to a few other materials to indicate the position 
of the parties or to indicate procedural steps, and particu- 
larly if the Board should contend that petitioner is not 
entitled to review. The content of the record for review 
shall consist of the following: 


L. Board Order E-10279, dated May 10, 1956; 
2. Board Order E-10488, dated July 27, 1956; 


3. Board Opinion and Order E-16068, dated Novem- 
ber 25, 1960; 


4. Such other materials contained in the record of 
the Board’s proceeding as the parties shall designate 
in relation to their briefs, as hereinafter provided. 


Board Counsel will, for purposes of preparation of 
briefs, immediately paginate in numerical sequence (be- 
ginning with the number 1) Opinions and Orders E-16068, 
E-10279, and E-10488 in that order. Thereafter, Board 
Counsel will paginate in numerical sequence immediately 
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following the mentioned orders such additional materials 
‘that.are designated by the parties in relation to the prepa- 
ration and filing of their respective briefs. Such materials 
shall then constitute the stipulated record for purposes of 
review, and shall be certified and filed with the Court as 
the stipulated record. The parties understand that the 
Court on its own initiative may request the entire tran- 
script or additional portions thereof, and in such event 
agree that such materials will be supplied. 

All briefs will be served and filed in final form on or 
before the dates fixed hereinafter with references to the 
pages of the stipulated record (Tr. ). The joint ap- 
pendix (to be printed by petitioner) shall consist of (1) 
Opinion and Order E-16068, (2) such other materials in- 
cluded in the stipulated record that the parties may desig- 
nate for printing at the time of the service of their briefs, 
and (3) this stipulation and the order of the Court approv- 
ing it. The joint appendix shall be printed (a) with the 
usual numerical designation in the center of the top of the 
page, and (b) with the page number of the stipulated record 
appearing at the place where each new record page begins 
on the printed page of the joint appendix, and running 
heads showing the record pages appearing thereon shall 
be printed at the outer top corner of each page of the 
printed joint appendix: Provided, however, that if Opinion 
and Order E-16068 is reproduced by photographic offset 
printing methods so that the official transcript numbers are 
reflected thereon, pagination at the center of the top of 
the page will not be required. Respondent is authorized to 
deliver the stipulated record to counsel for the petitioner 
for the purpose of printing the joint appendix. 

It is further agreed that each party, in brief or at the 
hearing in the case, may refer to and rely upon any portion 
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of the stipulated record which is not printed, it being 
understood that any portions referred to will be printed 
in a supplemental joint appendix if the Court directs the 
same to be printed. 


im 
Filing date for the briefs, joint 
appendia and transcript 
J. Petitioner’s brief will be served and filed on or before 
March 9, 1961. 


2. Respondent’s brief will be served and filed on or 
before April 17, 1961. 


3. Petitioner’s reply brief (if any), the joint appendix 
to briefs, and the stipulated record will be served and/or 


filed on or before May 1, 1961. 


Hazorp L. RussEtL - 
Counsel for Petitioner 


Franxum M.Sronz _ 
Counsel for Respondent 


Dated: February 9, 1961 
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Petition for Judicial Review 


: In THE 
UNITED STATES COURT OF APPEALS 


For rae Disraicr or Cotumsra Crecuir 
No. 16181 


—_(————————fj_—_ ___ 
[same TITLE} 
i 


To the Chief Judge and Associate Judges of the United 
States Court of Appeals for the District of Columbia 
Circuit: 


Facts anp Sratute Upon WaicH JUvRIsDICTION : 
anp VENUE Aze Basep 


Petitioner, Eastern Air Lines, Inc. (“Eastern”), is a Del- 
aware corporation holding certificates of public convenience 
and necessity issued by the Civil Aeronautics Board pur- 
suant to the Federal Aviation Act of 1958° authorizing 
Eastern to engage in the transportation of persons, prop- 
erty and mail by air in interstate, overseas, and foreign 
commerce. Petitioner seeks review of an order of the Civil 
Aeronautics Board (“CAB” or “the Board’), of November 
25, 1960, No. E-16068, terminating and only partially de- 
ciding a proceeding before it known as the General Pas- 
senger Fare Investigation, CAB Docket 8008. 

Jurisdiction and venue of this petition are established 
by Section 1006 of the Federal Aviation Act of 1958 (49 
U. S. C. $646). Eastern’s “substantial interest” in said 

* All sections of the Federal Aviation Act referred to herein bear the 
same number as corresponding sections of the predecessor law, the Civil 


Aeronautics Act of 1938, and all references to the Federal Aviation Act herein 
also include, where appropriate, the Civil Aeronautics Act. 
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Order E-16068 results from its standing as a respondent 
in the General Passenger Fare Investigation and from its 
need for just and reasonable fares. 


Tue QuEsTION PRESENTED 


_ ‘The General Passenger Fare Investigation was one of the 

longest and most involved proceedings in the history of 
administrative law, but this petition presents one narrow, 
relatively simple question on review. In pertinent part, 
Section 1002(d) of the Federal Aviation Act (49 U. S. C. 
§ 641) provides that, when the Board shall have embarked 
upon and completed an investigation of fares, and it: 


« _.. shall be of the opinion that any individual or joint 
rate, fare, or charge . . . is or will be unjust or unrea- 
sonable . . . the Board shall determine and prescribe 
the lawful rate, fare, or charge . . . thereafter to be 
made effective... .” 


By Order E-10279 (May 10, 1956) the Board instituted the 
General Passenger Fare Investigation “to determine 
whether the fares and charges demanded, collected, and 
received by each of the respondents . . . are generally unjust 
and unreasonable, and if found to be unjust or unreason- 
able, to determine what overall percentage changes in the 
fares or charges of the respondents collectively or indi- 
vidually should be permitted or required.” After extended 
hearings, the Board rendered its order of November 25, 
1960, No. E-16068, complained of ‘herein. That order de- 
cided most of the major issues in the case and led up to a 
finding that existing fares and charges are unjust and 
unreasonable, but it made no finding that existing fares are 
or are not ust and reasonable and made no finding as to 
what fares will be just and reasonable. 
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The question which Eastern presents to this Court on 
review is: May an administrative agency, authorized by 
Congress to institute proceedings to “determine and pre- 
scribe the lawful rate, fare, or charge,” which has insti- 
tated and completed a proceeding “to determine whether 
the fares and charges . . . are generally unjust and unrea- 
sonable” and “what overall percentage changes in the fares 
or charges . . . should be permitted or required,” close and 
terminate the proceeding without finding that existing fares 
are and will be just and reasonable or unjust and unreason- 
able and without taking appropriate action in the light of 
the finding? 


Tse Nature or THE PROCEEDING 


As stated hereinabove, the General Passenger Fare In- 
vestigation was instituted by order of the Board (No. 
E-10279), of May 10, 1956, to determine whether existing 
fares and charges are generally just and reasonable, and if 
found to be unjust and unreasonable, to determine what 
overall percentage changes should be permitted or required. 
Thereafter, the proceeding was assigned to. a hearing ex- 
aminer and hearings were heard over a period of several 
months. After receiving briefs, the hearing examiner issued 
an Initial Decision on May 27, 1959, to which Petitioner 
and other parties filed exceptions. Further briefs were 
filed with the Board, which then heard oral argument J: uly 
28-29, 1959. The Board took the case under consideration 
and on April 29, 1960 (Press Release No. 60-10) announced 
its tentative vote on certain of the issues involved in the 
proceeding. Finally, the Board issued its Order No. E-16068 
complained of herein. 

Said Order E-16068 decided and disposed of some issues 
involved in the proceeding relative to the question of what 
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are-and will be just and reasonable future fares for cer- 
tificated, domestic, trunkline air carriers, but specifically 
refrained from finding that present fares are or will be 
just and reasonable or unjust and unreasonable and from 
prescribing the lawful fares thereafter to be made effective. 
' By this petition, Eastern asks the Court to review the 
Board’s closing of the record and termination of the pro- 
ceeding without making findings as to whether present fares 
are or will be just and reasonable or unjust and unreason- 
able and without prescribing the lawful fares to be effec- 
tive in the future. Eastern asks the Court to remand the 
case to the Board with instructions to make such findings 
and to prescribe such fares, either upon the basis of in- 
formation now available to the Board or with the aid of 
such additional evidence as the Board may find it appro- 
priate to obtain by suitable processes in order to determine 
what should be the lawful fares to be effective in the future. 


Grounps Urox Waice Review Is Soucur 


Section 1002(d) of the Federal Aviation Act of 1958 (49 
U.S. C. § 642) provides in part: 


“(d) Whenever, after notice and hearing, upon com- 
plaint, or upon its own initiative, the Board shall be of 
the opinion that any individual or joint rate, fare, or 
charge demanded, charged, collected, or received by any 
air carrier for interstate or overseas air transporta- 
tion, or any classification, rule, regulation, or practice 
affecting such rate, fare, or charge, or the value of the 
service thereunder, is or will be unjust or unreasonable, 
or unjustly discriminatory, or unduly preferential, or 
unduly prejudicial, the Board shall determine and pre- 
scribe the lawful rate, fare, or charge (or the maximum 
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or minimum, or the maximum and minimum thereof). 
thereafter to be demanded, charged, collected, or re- 
ceived, or the lawful classification, rule, regulation, or 
practice thereafter to be made effective... . ” 


In terminating the General Passenger Fare Investigation 
by Order E-16068, without finding whether existing fares 
are or will be just and reasonable or unjust and unreason- 
able, and without prescribing the lawful fares to. be effec- 
tive thereafter, the Board failed to respond to its statutory: 
duty to make such finding and to prescribe such fares. The 
Board instituted the investigation of domestic, trunkline 
air carrier fares voluntarily nearly five years ago and ac- 
cumulated one of the largest records in its history. Thon- 
"sands upon thousands of dollars were spent by the respon- 
dent carriers, the Board’s staff, and other parties upon the 
basic question of what would be « fair and reasonable level 
of trunkline air carrier fares. The hearing extended over 
142 days, filling 13,357 pages of transcript, with a com- 
parable number of pages of prepared testimony and sta- 
tistical materials received in evidence as exhibits. Despite 
all of that record and other facts available to it through 
proper official notice, the Board ruled (Order E-16068, p. 3) : 


“Upon consideration of the record, the contentions 
of the parties and Form 41 data for recent years, we 
conclude that the record before us is inadequate to 
permit the fixing of the fare level. .. . In these cir- 
cumstances it would be futile to attempt to prescribe 
the appropriate fare level on the basis of the record 
herein.” 


‘The Board then proceeded to close the proceeding without 
deciding whether presently-effective fares are or will be 
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just and reasonable or unjust and unreasonable and with- 
out prescribing the lawful fares to be effective thereafter, 
thereby aborting a primary purpose of the proceeding and 
avoiding, under the circumstances, a primary statutory re- 
sponsibility and duty. The Board indicated (p. 3, fn. 7) that 
it will pursue in the future a “policy of maintaining a con- 
tinuing surveillance of the fare situation,” but such continu- 
ing surveillance of the fare situation, without action in this 
case, on the record as it is or as it may properly be supple- 
mented by further action of the Board, does not insure law- 
ful fares for the commercial aviation industry. For this 
reason, Petitioner hereby seeks the aid of this Court to 
cause the Board to fulfill its statutory duty to make findings 
as to the lawfulness of existing fares and to prescribe and 
insure lawful fares for the future. 

This petition asks only that the Civil Aeronautics Board 
be directed to act upon the standards which it set, to make 
findings as to the lawfulness of presently-effective fares, 
and to prescribe lawful fares in accordance therewith, as it 
is required by statute to do. 


Wuezerore, Petitioner prays that a copy of this petition 
be transmitted to the Board and that the Board be required 
to certify and file in the Court a transcript of the record® 
upon which said Order No. E-16068 was entered; and fur- 
ther, that this Court review said Order No. E-16068 and 
upon such’ review direct the Civil Aeronautics Board to 
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find whether existing fares are just and reasonable, and 
if they are not, to prescribe lawful fares in accordance with 
Section 1002(d) of the Federal Aviation Act of 1958; and 
further, that this Court grant Petitioner such other and: 
farther relief as this Court may deem meet and proper. 


Respectfully submitted, 


/s3/ B. Suxrue Gamsrer 
/8/ Harorp L. Busser 
/8/ Txeoporz M. Forsss, Jz. 


Gamerett, Hartan, Russetn, More & Riczarpson 
825 Citizens & Southern 
National Bank Building 
Atlanta 3, Georgia 
JAckson 2-5951 


CertrricaTe oF SERVICE 


I hereby certify that I have this 23d day of January, 
1961 served copies of the foregoing Petition for Review 
upon the General Counsel of the Civil Aeronautics Board 
and upon counsel for all parties of record in the General 
Passenger Fare Investigation, C. A. B. Docket 8008, first 
class mail, postage prepaid, and correctly addressed. 


/s/ Harorp L. Russzin 
Of counsel for Petitioner 
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The Question Presented. 


The Civil Aeronautics Board is charged with adminis- 
tration of the Civil Aeronautics Act of 1938, including the 
requirement of §404(a) of that Act that air carriers charge 
only ‘‘just and reasonable’? fares. Pursuant to that sec- 
tion, and others giving it broad investigatory and rate- 
making powers, the Board, on its own initiative, instituted 
the General Passenger Fare Investigation to determine 
whether existing fares are and will be just and reasonable, 
and if not, what fares would be, which investigation was 
pursued through extensive and exhaustive hearings, an 
Examiner’s initial decision, exceptions, briefs, and oral 
argument before the Board. In view of its statutory obliga- 
tion to regulate fares, and in view of its commitment to 
investigate, carried up to the point of decision, could the 
Board lawfully terminate the General Passenger Fare 
Investigation without deciding the only issue in it, the just- 
ness and reasonableness of fares? 


Ginited States Court of Appeals 


Fos raz Distzicr or Conumerm Crscorr. 


No. 16181. 


Eastzex Arm Luvxezs, Ino., 
Petitioner, 


L The Board Erred im Terminating the General 
Passenger Fare Investigation Without Decid- 
ing It, Because the Board Has an Affirmative 
Duty ‘to Assure Just and Reasonable Fares 


IL The Board Had No Discretionary Authority 
to Terminate the General Passenger Fare 
Investigation Without Deciding It After the 


‘Examiner Had Rendered an Initial Decision, 
the Parties Had Filed Exceptions and Briefs, 
and the Board Had Heard Oral Argument___.. 


IIL. The Relief Sought Herein Is Appropriate and 
Within the Power of This Court_______. 


ARGUMENT: 


L The Board Erred in Terminating the General 
Passenger Fare Investigation Without Decid- 
ing It, Because the Board Has a Statutory 
Duty to Assure Just and Reasonable Fares... 


IL The Board Had No Discretionary Authority 
to Terminate the General Passenger Fare 
Investigation Without Deciding It After the 
Examiner Had Rendered An Initial Decision, 
the Parties Had Filed Exceptions and Briefs, 
and the Board Had Heard Oral Argument. 
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IL The Remedy Sought Herein of Remand to the 
Board With Instructions to Decide the General 


Passenger Fare Investigation Is Appropriate 
and Within the Power of the Court_____ 
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Statement. 


This case is an appeal pursuant to Section 1006 of the 
Civil Aeronautics Act of 1938' from an order of the 
Respondent Civil Aeronautics Board? by which it ter- 
minated, but orly partially decided, a proceeding before 
it known as the General Passenger Fare Investigation, 
Docket 8008*. Petitioner Eastern Air Lines, Inc‘ is one 
of twelve ‘‘trunk’’ air lines which were named as respond- 
ents in that proceeding®. Eastern has a vital interest in 
the case because it is required by law to charge only fares 
which are ‘‘just and reasonable’” and because it has a need 
for the revenues which ‘‘just and reasonable’? fares would 
produce, as stated in its Petition for Judicial Review 
herein". 


Statement of the Case. 


The proceedings below were instituted by the Board, on 
its own motion, on May 10,.1956%. The order of investiga- 
tion stated® that the Board was proceeding under Sections 
2, 205, 403, 404 and 1002(d) of the Civil Aeronautics Act 
of 1938.° Following consideration of written statements 
and oral arguments of interested persons, the Board on 


52 Stat. 1024, as cnauticg Act of 1888 has bes ee Ee 


whibas eronautics Act of 1938 been replaced by the 
ie ae ee ch ie ES, US COA Sse wg. 


instituted under 1938 Act continue to be governed 
‘ederal Aviation Act of hoe §150i(b), 72 Stat. 809. The 1958 Act 
made no changes in the sections involved herein. References herein to 
the Act” are to the Civil Aeronautics Act of 1988, 
2 Hereinafter referred to as “the Board.” 
3 Order E-16068 (Nov. 25, 1960); R-25 through R-328. 
4 Hereinafter referred to as “Eastern.” 
5 Order E-10279 (May 10, 1956) ; R-9, 10, 11. 
© Civil Aeronautics Act §404(a), 52 Stat. 998, 49 U. S.C. A. $484(a). 
TR-2. 
8 Order E-10279; R-9. 
9R-10. 
10 The a: paragraphs of those sections are set forth in the 
somal Pua 
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July 27, 1956 issued a further order™ affirming the state- 
ment of the scope and issues in the original order of investi- 
gation. As so defined, the matters to be investigated and 
decided were: 


«ce ¢ © whether the fares and charges demanded, 
collected, and received by each of the respondents, 
individually or sontly with one or ~~ of the other 
respondents, for transportation of passengers 
within the continental United States, excluding 
Alaska, are generally unjust or unreasonable, and if 
found to be unjust or unreasonable, to determine 
what over-all percentage changes in the fares or 
charges of the respondents collectively or individually 
should be permitted or required.’ 


The General Passenger Fare Investigation commenced 
as a fare decrease case”. However, less than a year later 
the economics of the air line industry had changed radically 
for the worse, and seven of the respondents filed tariffs 
reflecting a six per cent increase in passenger fares to be 


effective April 1, 1957 (plus an additional increase of one 
dollar per ticket in the tariffs filed by Eastern and Capital 
Airlines). By Order E-11135 (Mar. 15, 1957) the Board 
suspended those tariffs and ordered an investigation to 
determine their lawfulness. The pendency of that investi- 
gation, known as the Suspended Passenger Fare Increase 
Case, Docket 8613, necessitated interruption of the General 
Passenger Fare Investigation until the former could be com- 
pleted.* The six per cent increase was denied by the Board 
on September 25, 1957"5, and the General Passenger Fare 
Inwestigation was resumed. 

Subsequently, the Board has recognized—albeit, Eastern 
believes, inadequately—the need of the air lines for addi- 
tional income by permitting some modest relief from fares 


12 Order E-10488, R-16 et seq. 

12 R-23, referring to the issues stated at R-10. 
13 R-17. 

14 Order E-11669 (Aug. 8, 1957). 

16 Order E-11812. 
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which had failed to keep pace with rising costs of operation™®. 
Such increases were specified to be temporary, pending final 
decision of the General Passenger Fare Investigation, which 
the Board indicated would be the vehicle by which it would 
grant permanent and fully adequate relief". The promise 
of future relief, it may be fairly inferred, was a reason why 
the air lines accepted the temporary increases. 

Hearings in the General Passenger Fare Investigation 
commenced on November 18, 1957 and continued, with only 
brief recesses, for 142 days. The record was closed on August 
1, 1958 and comprised 13,357 pages of transcript of oral 
testimony and a comparable number of pages of prepared 
testimony and statistical materials*. Briefs to the 
Examiner were filed by all parties on October 28, 1958, and 
on May 27, 1959 the Examiner rendered an Initial Decision 
of 189 pages, plus 114 pages of appendices. Exceptions to 
the Initial Decision were filed on June 8, 1959 and briefs to 
the Board on July 15, 1959. The Board heard oral argu- 
ment in the case on July 28-29, 1959 and took it under con- 
sideration. 

48 Order E-12208 (Feb. 1958); C. A. B. Press Release 


58-64 
14, isco Order E-13417 (Jan. 1959); Order E-15436 Jan $8, 28, 


17 E. g., in C. A. B. Press Release 58-5 (Jan. 24, 1958), announcing 
2 of increases T. W. A. and Continental Airlines 


suspension thereby announced made Order E-12203 
(Feb. 35, 196), which, also elaborated on the coe ee ees 


A. B. ee mae a 
would allow the carriers to eliminate 
if the tariff: 


Investig 
Order E-13417 (Jan. 22, 1959) allowed certain 
on jet wsizeraft to become Dieccme sere Order E696 Gun, 23, 10 i960) 
on all tickets should expire on June 30, 1962. 


3R-5. 
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On November 25, 1960 the Board rendered its Order 
E-16068 complained of herein. 

Order E-16068 decided numerous sub-issues relating to 
legal and economic principles involved in determining the 
justness and reasonableness of passenger fares. However, 
it specifically avoided deciding the sole issue in the case as 
delineated by the order of investigation. The Board 
declined to decide whether existing fares are and will be 
just and reasonable in the future, or if not, what fares 
would be jast and reasonable. 

The pertinent language of Order E-16068 appears at 
B-32, where the Board said: 


“Upon consideration of the record, the conten- 
tions of the parties, and Form 41"*) data for recent 
years, we conclude that the record before us is inade- 
quate to permit the fixing of the fare level. However, 
the record does permit us to formulate significant 
paandards which will contribute to the regulation of 

ares, 

“‘Our difficulty in attempting to prescribe the jast 
and reasonable fare level from the present record is 
very basic. Neither the carriers nor Bureau Coun- 
sel} have submitted forecas 
nues, and 


Having thus refused to decide the issues under investi- 
gation, the Board terminated the Proceeding, 

It is Eastern’s contention herein that the Board had no 
authority to terminate the General Passenger Fare Investi- 


condition, etc. 
30 The reference to “Bureau Counsel” is 
Rates Section of the Board's Bureau of Air Gooner 1? Commercial 
a1 R-128, 
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gation without deciding the sole issue in it; viz., the lawful- 
ness or unlawfulness of existing fares. That contention is 
based upon two premises: first, that the Board has an 
obligation to enforce the Civil Aeronautics Act, and second, 
that after four and a half years of litigation, after some 
25,000 pages of evidence have been assembled, after an 
Examiner has rendered an Initial Decision to which Excep- 
tions have been filed, after the parties have briefed the case 
to the Board and presented oral argument, then the parties 
and the public are entitled to a decision by the Board on a 
matter of grave public importance,—transportation rates. 
The remainder of this Brief will discuss those two 
premises and also the propriety of the remedy sought, a 
remand with directions to decide whether existing fares are 
just and reasonable, and if not, what fares would be just 
and reasonable, with permission to reopen the record to 
receive new ‘“‘foreeasts of operations, -revenues, and 
expenses’’ and ‘‘data presenting the experience of oper- 
ations with the new. turbine-engine aircraft,” if the Board 
should decide that such new data are necessary (B-32). 


Summary of Argument. 


I. The Board Erred in Terminating the General Pas- 
senger Fare Investigation Without Deciding It, Because the 
Board Has an Affirmative Duty to Assure Just and Reason- 
able Fares. 


The Civil Aeronautics Board has a statutory duty to 
assure compliance with the Civil Aeronantics Act, including 
the provision of §404{a) requiring air carriers to charge 
only ‘just and reasonable’’ fares. Enforcement of that 
provision, as well as enforcement of the certificate and 
adequacy of service provisions, is an essential part of the 
regulatory plan adopted by Congress for the development 
of an air transportation system fully adequate to meet the 
requirements of the Post Office Department, domestic and 
foreign commerce, and national defense, as is borne out by 
the legislative history of the Act. No part of the overall 
plan of regulation may be neglected without destroying the 
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whole of it. The action of the Civil Aeronautics Board in 
terminating, without deciding, the General Passenger Fare 
Investigation instituted by it to enforce the ‘‘just and 
reasonable’’ fare provisions of §404(a), was an erroneous 
neglect of its statutory duty. The sole issue in the case was 
whether existing fares are and will be just and reasonable, 
or if not, what fares would be just and reasonable. Tho 
Board has a statutory obligation to decide that issue, and 
it had no discretion to choose not to decide it. 

The Board itself in the order terminating the General 
Passenger Fare Investigation acknowledged that fare regu- 
lation is a duty under the Civil Aeronautics Act and not 
@ discretionary activity in which it may engage or not as 
it sees fit: 

“Congress, by enactment of the Federal Aviation 
Act of 1988, ha has decided that the Government should 
regulate prices and profits and entry into business in 
the air-transportation industry and has assigned the 
Board the duty of performing this regulation. Con- 


tentions in this proceeding that the Board should 
ignore this mandate of Congress and should leave 

ese matters to determination by competitive forces 
merit little consideration. The Board must fix 
reasonable rates in proceedings raising the issue of 
such rates so long as the Act reawices it to do so.”’ 


(8-133) (Emphasis supplied 


The duty of an administrative agency to enforce the legis- 
lative policies of the Act creating it is well-established. Heit- 
meyer v. Federal Commumications Comm’n, 68 U. S. App. 
D. C. 180, 95 F. 2d 91, 100 (1937), rev’d on other grounds 
sub nom. Fly v. Heitmeyer, 309 U. 8. 146 (1940); Anchor 
Coal Co. v. Public Service Comm’n, 123 W. Va. 439, 15 S. E. 
2d 406 (1941); accord, United States ex rel. Kansas C. 8. 
Ry. v. Interstate Commerce Comm’n, 252 U. 8. 178 (1920). 
Such an agency may not, by discretionary action in termi- 
nating a proceeding before it short of a decision, counte- 
nance a violation of the very law it was created to enforce. 
Publia Cars, Inc. v. Yellow Cab & Baggage Co., 130 Neb. 
413, 265 'N. W. 240 (1936); Rocky Mountain Motor Co. v. 
Pikes Peak Auto Liwery, 38 P. U. B. (n.s.) 255 (Colo: Pub. 
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Util. Comm’n, Case No. 4835, Apr. 1, 1941). Vestment of 
power in an administrative agency includes a correlative 
duty to exercise it. N. L. R. B. v. Radio & Television 
Broadcast Engineers, 364 U. S. 573 (1961); Richfield Ow 
Corp. v. California Public Util. Comm’n, Cal. 2d 2 
354 P. 2d 4, cert. denied sub nom. Southern Counties Gas Co. 
v. Public Util. Comm’n, 364 U.S. 900 (1960) ; Bankers Life 
é Cas. Co. v. Cravey, 208 Ga. 682, 69 S. E. 2d 87 (1952). 

The reason given by the Board for its failure to decide 
the General Passenger Fare Investigation was a lack of 
reliable forecasts of future operations, revenues, and 
expenses and a lack of information concerning experience 
with turbine-powered aircraft. That is not an acceptable 
excuse for failure to decide the case and enforce the Act. 
In the first place, the reason for the record’s deficiencies, 
if any, is the twenty-seven month lapse between the close of 
the record and the issuance of the order terminating the 
proceeding. More than half of that time elapsed after oral 
argument. Beyond that, however, the Board had an affirm- 
ative duty to ascertain the facts necessary to decide the 
case, if the record was inadequate as it stood for decision. 
Isbrandtsen Co. v. United States, 96 F. Supp. 883 (S. D. 
N. Y. 1951), aff’d sub nom. Rederi v. Isbrandtsen Co., 342 
U. S. 950 (1952). -Moreover, the Board has not hesitated 
to decide cases involving the ‘‘adequate service”’ provisions 
of §404(a) despite the protests of carriers that a record 
based upon operations, revenues, and expenses with piston- 
powered aircraft should not be relied upon to decide cases in 
which service would be provided largely with turbine- 
powered aircraft. .9., Washington-Baltimore Adequacy of 
Service Investigation, Docket 8148, Order EH-16061 (Nov. 
22, 1960); Fort Worth Investigation, Docket 7382, Order 
E-15770 (Sept. 14, 1960). 

The Board has a positive duty to decide the cases before 
it, particularly such cases as the General Passenger Fare 
Investigation which involve substantial public interest in 
the enforcement of; the policy of the Civil Aeronautics Act. 
Where the record is insufficient for decision, the Board has 
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a further duty to exercise its investigative powers under 
§§407(e), 415, 1002(d), and 1004 to supply the necessary 
information. 


I. The Board Had No Discretionary Authority to Termi- 
nate the General Passenger Fare Investigation Without 
Deciding It After the Examiner Had Rendered an Initial 
Decision, the Parties Had Filed Exceptions and Briefs, 
and the Board Had Heard Oral Argument. 


The Board also erred in terminating the General Pas- 
senger Fare Investigation without decision after it had 
been pursued to the point of an initial decision, exceptions, 
briefs, and oral argument. The Board no longer had dis- 
cretion to investigate or not after it had committed itself 
that far. The recent decision of this Court in Minneapolis 
Gas Co. v. Federal Power Comm’n, No. 15452 (Mar. 9, 
1961), is precisely in point. In that case the Federal Power 
Commission had reached the same point in procedure, in 
an investigation of the justness and reasonableness of natu- 
ral gas rates under the Natural Gas Act, as the Board had 
reached in the General Passenger Fare Investigation. The 
¥. P. C. too had terminated without deciding. Speaking 
for the Court, Judge Prettyman said: 

‘‘We think the Commission cannot terminate a 
proceeding after it has actually conducted a hearing 
to the point of receiving an Examiner’s initial deci- 
sion, without rendering a decision upon the issue 
presented, which is the lawfulness of the proposed 
rates. ® * * A change of mind, midstream so to speak, 
may or may not be permissible. But we are of the 

inion that the Commission, having received all the 


sco ¢ © Tt seems to us that the statute requires 
the Commission to make an early choice between its 


discretion and the binding necessities of a decisional 
process. It cannot, we think, pursue one course 
almost to the end and then protect its last step by 
reverting to its discretionary power. This may not 
be too important in the case at bar as a lone specific 
case, but as a general rule applicable to administra- 
tive proceedings generally, which it would be if we 
laid it down as a rule for this case, it would be a 
major error of considerable importance.’ (Slip- 
sheet pp. 6-7). 


The Minneapolis Gas case is on all fours with the case 
at bar and should be dispositive. However, other cases have 
reached the same result. In Greensboro-High Point Air- 
port Authority v. Civil Aeronautics Board, 97 U. S. App. 
D. C. 358, 231 F. 2d 517 (1956), this Court held that the 
petitioner was entitled to a decision on an issue raised by 
it and not decided by the Board in its final order and 
remanded the case to the Board for decision, with permis- 
sion to take further evidence if necessary. See also Louts- 
ville & N. R. R. v. Behlmer, 175 U.S. 648 (1900) ; Hast T. V. 


& G. Ry. v. Interstate Commerce Comm’n, 181 U. 8.1 
(1901) ; Borough of Greensburg v. Public Service Comm’n, 
268 Pa. 177, 110 Atl 750 (1920). 


Ill The Relief Sought Herem Is Appropriate and 
Within the Power of This Court. 


The relief sought herein, a remand with directions to 
decide the case and with permission to take such farther 
evidence as the Board may deem necessary, is the same 
relief granted in identical and similar situations in the 
Minneapolis Gas, Greensboro-High Point, Behlmer, and 
East T. V. & G. Ry. cases, supra. It is appropriate and 
within the power of this Court. 
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ARGUMENT. 


fares. 


accordance 
necessity, as set forth in 
U.S.C. A. 402). Thus, 
the Act implement [ing] 
and also section 404(a). 

Section 1002 requires that remedial action be taken by 
the Board only after notice and hearing. This means that 
the Board could e, at any time, unjust 

fare until the notice 


will it enfo: 
Board’s 


% Air Freight Rate Investigstion. 9 C. A. B. $40, 851 (1948). 


il 


interpretation. The Civil Aeronautics Act was the culmi- 
nation of several years of effort in Congress by members 
of that body and by the air transport industry itself to 
provide governmental regulation as a means to economic 
stability. The particular sessions of Congress involved are 
the First and Third Sessions of the Seventy-fifth Congress. 
In those sessions a number of proposals were considered, 
all substantially identical, except in the wording of the 
policy statement and the certificate of public convenience 
and necessity provisions and except for the agency to which 
the regulation would be committed. The ratemaking and 
tariff provisions, with which this case is concerned, were 
lifted almost tn toto from Parts I and I of the Interstate 
Commerce Act (49 U. S. C. A. ch. 1 & 8) and were sub- 
stantially, if not precisely, identical in all of the several 
bills considered by those sessions of Congress. 

Of particular interest is the testimony of Commissioner 
Joseph B. Eastman of the Interstate Commerce Commis- 
sion, who had also served as Federal Coordinator of Trans- 
portation. In a letter to the Chairman of the Senate Com- 
mittee on Interstate Commerce, included in Hearings 
Before Subcommittee of Committee on Interstate Com- 
merce of United States Senate on S. 2 and S. 1760 (75th 
Cong., 1st Sess.) 41 e¢ seqg., Commissioner Eastman wrote: 


“Recently there has been a sharp reduction in 
passenger fares by at least three scheduled air-trans- 
port companies in a competitive race for more busi- 
ness, and another company has inaugurated an air- 
freight service at rates substantially lower than 
air-express rates. 

“‘It appears, therefore, that without some govern- 

_ mental supervision over ‘rates, fares, charges, and 
practices for the transportation by air of both per- 
sons and property, as well as mail, a situation may 
be created whi ch will endanger the stability of com- 
mercial air transport in the United States. At pres- 
ent our jurisdiction over rates is limited to establish- 

_ing fair and reasonable rates of compensation for the 
transportation of air mail under contracts between 
the Post Office Department :and the carriers. The 
Air Mail Act specifically directs that in making 
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determinations of such rates-we shall take into con- 
sideration the revenues and profits from all sources. 
While passenger and express revenues, therefore, 
are now important factors in fixing mail-pay rates, 
there is no regulatory control over the rates from 
which such revenues are derived, and nothing to pre- 
vent destructive competition in such rates, possibly 
at the expense of the Government”? (Hearings, p. 


Commissioner Eastman’s oral testimony in those Hearings 
before the Senate Subcommittee is also noteworthy: 


“Now, I might say also that as Coordinator my 
general conelusions as to transportation regulation 
were these: I think there can be no question that 
important forms of public transportation must be 
regulated the Government. That has been 
accepted as a sound principle in this country, and, 
so far as I know, in practically every country in the 
world of any importance. 

sse@ @ 

“‘Therefore, I think the present competition 
instead of decreasing the need for Government regu- 
lation, has increased it’? (Hearings, pp. 67-68). 


Describing the regulatory scheme proposed in 8. 2, Com- 
missioner Eastman testified that it follows the ‘usual pat- 
tern of reguatory bills,”? with language similar to the laws 
regulating rail and motor carriers (Hearings, p. 70). 

. Another important witness at those Senate Subcom- 
mittee hearings was Colonel Edgar 8. Gorrell, president 
of the Air Transport Association, who testified: 


be translated into any definite 

le to be automatically applied.: The best that can 

done, therefore, if all rates are to be regulated, 

Sere nae nats of & zenpected, informed, 
i ~ task o justi 


‘<The bill as drawn provides what seems to me the 
appropriate method of determining compensation. 
Tt is a method quite similar to that adopted in the 
case of transportation by railroads; and, since the 
Commission is to fix other rates, which themselves 
will have some effect upon the cost of transportation 
of mail, it would seem that the same Commission 
should determine reasonable pay for mail carriage.” 
(Hearings, p. 465). 


¢tWurthermore in 1916 passenger and property 
rates had long been regulated in the case of railroads. 
Among the air carriers this matter is only now to be 
put under regulation for the first time, yet it is vital 
in determining mail rates since, as Professor - 
man points out in his study of the Interstate Com- 
merce Commission, rate regulation of any class of 
traffic necessarily depends largely upon the rates of 
other classes.”? (Hearings, p. 491). 


Mr. Paul A. Wright, an official of United Air Lines 
Transport Corp., made the following statement to the 
Senate Subcommittee concerning rate regulation: 


‘¢A second primary premise which we feel is vital 
to the future development of the industry is the estab- 
lishment of fair and reasonable rates of payment for 
the carriage of passengers, express, and mail * * ®”” 
(Hearings, p. 645). 


Summarizing S. 2 in the light of its remedial purposes, 
the full Senate Committee said: 


‘c'Mhe recognized and accepted principles of the 
regulation of public utilities, particularly as applied 
to other forms of transportation, have been incorpo- 
— in 8. 2.2? (S. Rep. No. 686, 75th Cong., 1st Sess., 
p. 2). 


Turning to the Third Session of the Seventy-fifth Con- 
gress and the specific bills which, as amended, became the 
Civil Aeronautics Act of 1938, the same comments apply. 
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As Colonel Gorrell testified, ‘This bill aims at the same 
target as did last year’s bill, namely, the econ 
tion of the air- i 


H. B. 9738 (75th Cong., 3d Sess.) 310). Comparison of 
8.2 (both the original and the substitute) and H. RB. 7273 
from the First Session, H. R. 9738 from the Third Session, 
and the Civil Aeronautics Act of 1938 discloses no signifi- 
‘cant differences in the ratemaking provisions involved in 
this case, except as to the 


on all of the bills, as they 
regulation, is applicable to the final legis- 
lative product. - 


In the Third Session, the following colloquy between Mr. 
Jack Frye, president of T. W. A., and Congressman Sadow- 
ski pinpoints the fact that mandatory exercise of the rate- 
making power was intended: 


“‘Mz. Sapowsxt. Do you feel that there is enough 
business in this industry now to permit these com- 
panies to operate on a profitable basis? 

“Mn. Faye. I feel that with proper regulation 
and with a proper adjustment of air-mail rates; yes. 

“‘Mz. Savowsgr. Proper regulation? 

“Mr. Fever. Yes, sir. 

. “‘Mx. Savowsxz. Do you mean by proper regula- 
tion the issuance of certificates of public convenience 
and necessity? 

‘Mz. Fryz. I mean the issuance of those cer- 
tificates. That does not really mean anything in 
itself, but beyond that, the tion of the industry 
as to rates and practices and to insure that the indus- 
try as a whole continues in business along lines of 
sound business practices.”? ( Hearings Before House 

ittee on Interstate and Foreign Commerce on 
H. R. 9738 (75th Cong., 34 Sess.) 187). 


The substance of the above abstract from the legislative 
‘history of the Civil Aeronautics Act of 1988 indicates that 
Congress followed the regulatory plan which it had 
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employed. earlier for the rail and motor carrier industries, 
which plan utilized a two-pronged approach. The carriers 
would be protected from irresponsible newcomers by the 
requirement of certificates of public convenience and neces- 
sity. The carriers would be protected from destructive rate 
competition and the public from exorbitant rates by the 
substitution of rate regulation for unbridled competition. 
In order for the plan to work, it has been necessary for the 
Board, and for other regulatory agencies proceeding under 
similar legislation, fo employ both prongs. There is no 
advance of the public interest in a sound transportation 
system by limiting entry under the certificate provisions, 
while at the same time allowing certificate-holders to destroy 
themselves in rate wars. Nor is the public interest advanced 
if competition is reduced by restriction of entry, unless the 
regulatory agency takes affirmative steps to protect the 
public from excessive charges. In any view, rate regulation 
is an indispensable element of public utility regalation in 
the United States. 

That such was the regulatory plan intended by Congress 
is evidenced by testimony of members of the Board and its 
staff concerning fare regulation and the General Passenger 
Fare Investigation before the Appropriations Committee of 
the House of Representatives. In Hearings Before Sub- 
committee of Committee on Appropriations of House of 
Representatives (84th Cong., 2d Sess., 1956, H. RB. 10899), 
the following colloquy took place between Congressman 
Yates and Mr. Irving Roth, Chief of the Rates Division of 
the Board staff (p. 814): 


“Mp. Yares. Has the Board established pas- 
senger rates? 

‘Mr. Rorg. There are relatively few r 
rate proceedings in which the Board goes thro a 
full-scale rate case and comes out with a decision on 
the fair rate of return. 

“Mz. Yares. Is that not required under the law? 
As I understand the regulatory: process in establish- 
ing rates, the Commission is supposed to come to a 
determination first of the amount of the rate base 
and then apply’a fair rate of return to that rate base 
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in order to establish just and proper rates. Is that 
correct? 

“Ms. Ror. I think your statement is correct 
insofar as it 

“*Mz. Yates. In what respect is it deficient? 

‘‘Mz. Rorz. There is a lot more to the ratemak- 


- 


ing process than that. As far as it goes it is abso- 


Subsequent statements by Congressman Yates in the 
course of that hearing, not challenged by any of the other 
members of Congress present or by the Board members who 
were there (all five), are also revealing of the legislative 
plan. Congressman Yates said: 


tactinn ander the peoraiiing theo of aes 
protection under the p i eory 0: 
monopoly. The theory of regulated monopoly 
assumes that those who occupy the field as regulated 
public utilities at the present time will be protected 
if they give the public the best possible service at 
jast and fair rates. The questions I have asked this 
morning and the answers I have received do not 
satisfy me that the Board has acted consistently. It 
has not established by properly recognized methods 
whether each of the carriers is charging more than 
fair and just rates. Yet, they deny certificates to 
possible competitors * * *?? (Hearings, p. 816). 

““Mr. Yares. When the Congress established this 

ard and gave it authority to protect the carriers 
against uncertificated competition, it intended tha‘ 
the rates charged should not be exorbitant. This 
Board is supposed to protect the public against 


excessive fares.’ (Hearings, p. 819). 


While the above statements were made at a time when air 
line profits were at historic peaks and primary concern was 
that fares might be unlawfully high, the same duty and the 
same concern exist under the Act today respecting unlaw- 
fully low fares. 

Testimony of Chairman Durfee of the Civil Aeronautics 
Board in Hearings Before Subcommitee of Committee on 
Appropriations of House of Representatives (85th Cong., 
2d Sess., 1958, H. B. 6700) also pertained to the Board’s 
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ratemaking powers and duties. Chairman Durfee testified 
as follows concerning the General Passenger Fare Investt- 
gation: 


‘Mz, Dunrzez. * * * I was not appalled at the 
idea of having to face a general fare investigation. 
°° °T felt that was a responsibility I had to face up 
to when I became Chairman of this Board’? (Hear- 
ings, p. 910). 


During the course of questioning by Congressman Yates, 
the following pertinent statements were made: 


‘*Mr. Yates. * * * Does the CAB not have the 
burden of determining whether or not the rates for 
passengers are just and reasonable? 

‘““Mr. Dunrsz. I believe the statute, as I recall, 
sir, states the responsibilities. I think it says they 
shall determine whether the rates are unjust or 
unreasonable. 

‘*Mr. Yares. And does it give the burden to the 
Board to adjust them or to suspend rates that are 
unjust and unreasonable? 

“‘Me. Durrez. I believe the statute places the 
burden on the Board to determine whether a rate is 
unjust or unreasonable; yes. 

sc@ee 

‘“We have instituted this investigation to deter- 
mine whether existing fares are just and reasonable. 
If they are unjust or unreasonable, we determine 
what a just and reasonable fare would be * ° *” 
(Hearings, p. 940 


Following testimony about the burden on the Board’s staff 
caused by the simultaneous pendency of the General 
Passenger Fare Investigation and the Suspended Passenger 
Fare Increase Case (see supra, p. 2), Mr. Yates asked: 


‘‘Mr. Yates. What you are doing is telling this 
committee that the CAB does not have the staff to 
carry out its function, then? 

“‘Mr. Durrez. We do not have the staff to carry 
out the function of rate regulation as contemplated 
in this investigation [the General Passenger Fare 
Investigation]. 
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“Me. Yares. And. the investigation is contem- 
a 


I assume it 
Me Yates. That is right.” (Hearings, p. 941). 


It is apparent throughout that the Board and the Con- 
gress considered ratemaking under the Civil Aeronautics 
Act a mandatory duty of the Board, not a discretionary 
authority. 

This Court has already held that the Civil Aeronautics 
Board has no. discretion to ignore the certificate provisions 
of the Act. American Airlines, Inc. v. Civil Aeronautics 
Board, 98 U.S. App. D. C. 348, 235 F*. 2d 845 (1956), cert. 
demied, 353 U. S. 905 (1957). In the instant case Hastern 
asks this Court to rule that the Board may not disregard the 
ratemaking provisions either. 

~In this connection it should be observed that the Board 
did not find in Order E-16068, complained of here, that 
there is'no present need for it to exercise its ratemaking 
powers. Had it made such a finding, there might be justi- 
fication for its inaction. Conceivably, a situation might 
exist where the forces of intra-industry competition and 
route monopoly were in such a delicate balance that no rate 
regulation would be necessary. However, the Board does 
not even suggest that such is the case here. Rather, it 
clearly recognized a need for action in the Order, based 
upon its statutory duty, but it pleaded an inability to per- 
form that duty. (See B-133, quoted at p. 19, infra). 

Appreciation by the Board in Order E-16068 of its 
statutory duty to regulate fares is particularly clear in 
its discussion of the strong carrier-weak carrier problem 
(B-103 through R-108) and in the discussion of the theory 
of publie utility regulation (R-132 and R-133). In the 
former passage, the Board is. concerned lest. the rates it 
might preseribe provide too great a return to the stronger, 
more profitable carriers and an inadequate return to the 
weaker, less profitable carriers. There is frequent refer- 
ence throughout. that passage to the fact that fares should 
be ‘‘fixed’’ or ‘‘set’? or ‘‘regulated.’? Recognition of the 
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duty to regulate is inherent in recognition of the strong 
carrier-weak carrier problem, for if there were no duty 
to. regulate, but only a discretionary power, there would 
be no problem. It is only becanse the Board has a duty to 
protect the return of the weaker carriers and to limit to a 
fair rate the return of the stronger carriers that the problem, 
exists. If the Board had discretion to exercise its rate- 
making powers or not, as it might see fit, then it could 
prescribe a rate for the most profitable carrier and let 
the weaker ones fail, or prescribe a rate for the least 
profitable carrier and let the more profitable ones reap the 
harvest. By choosing not to exercise a discretionary power, 
the Board could avoid that difficult problem altogether. 
But this is not the law, and the Board clearly recognized 
that it is not when it added six pages to an already lengthy 
opinion in an effort to meet the problem. 

The duty to regulate is even more clearly recognized in: 
the following passage from Order E-16068: 


“ 


tion Act of 35e. 
should 


ents of 

e restric- 

business and 

areas not covered by their 

impossible on this record to 

conclude that free-market forces can be depended 

upon to prevent either too low or too nich returns 
on capital.”” (R-133) (Emphasis supplied). 
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This statement is unequivocal. It cannot be reconciled 
with the Order terminating the case without deciding it. 
The Board specifically acknowledged that it “‘must fix rea- 
sonable rates in proceedings raising the issue of such 
rates.’ The only issue in the General Passenger Fare 
Investigation was what would be just and reasonable rates. 
With that issue raised, the Board had a binding, inescapable, 
statutory duty to decide it. 

It may also be observed that the last sentence of the 
preceding quotation is an affirmative finding that competi- 
tion is not in such a delicate balance with monopoly as 
to make rate regulation unnecessary. 

No clearer statement of the statutory burden upon the 
Board to regulate rates could be made than the one just 
quoted from the decision below. However, it is not the 
first time that the duty has been recognized by the Board 
im decided cases. In the Suspended Passenger Fare 
Increase Case, the Board said that it has the “‘right and 
duty to regulate passenger fares.’? Order B-11812 (Sept. 
25, 1957), mimeo. p. 32. The concurring opinion of C. A. B. 
Member Hector to that order is noteworthy also. He 
said: 

‘The however, is char Congress 
with the ae ‘foster sound pen fon Ri 
in air transportation. In the exercise of this duty 
the Board must examine into the general reasonable- 
ness of air carriers’ future plans, particularly when 
these plans impinge directly on areas of special 
Board responsibility such as the level of fares.” 
¢ ing opinion, p. 2). 


In the Air Freight Rate Investigation, 9 C. A. B. 340 
(1948), the Board held that it had an affirmative duty to 
regulate rates in order to carry out the objectives of the 
Act. It also referred specifically to “our rate-making 
powers and duties’’ (emphasis supplied). (9 C. A. B. at 
351). 

This is not a doctrine peculiar to the Civil Aeronautics 
Board, or to federal agencies alone, or even to public 
utility regulation. Where enforcement of a statute is com- 
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mitted to an administrative body, that body has a duty to 
enforce which is as great as the power to enforce. A 
review of some of the authorities to this effect may be 
helpful. In United States ex rel. Kansas C. S. Ry. v. 
Interstate Commerce Comm’n, 252 U. S. 178 (1920), it 
was held that the I. C. C. was powerless to disregard the 
cost of reproduction of a railroad’s right-of-way in a statu- 
tory evaluation proceeding because the Commission thought 
such cost unascertainable. The Court ruled that the Com- 
mission was obliged to follow Congress’ directive, even 
though it required ‘‘close scrutiny and scrupulous analysis 
in its consideration and application.’’ 

Concerning the duty to enforce, this Court said in Heit- 
meyer v. Federal Commumications Comm’n, 68 U. S. App. 
D. C. 180, 95 F. 2d 91, 100 (1937), rev’d on other grounds 
sub nom. Fly v. Heitmeyer, 309 U. 8. 146 (1940) : 

‘‘Proper administration of the law by govern- 
mental agencies such as the Communications Com- 


mission requires careful observance of the pro- 
cedures established by Congress. For the protection 


of the people generally, to say nothing of the agencies 
themselves, convenience of administration cannot be 
permitted to justify non-compliance with the law, er 
the substitution of fiat for adjudication.”’ 


State decisions are to the same effect. In Anchor Coal 
Co. v. Public Service Comm’n, 123 W. Va. 439, 15 S. E. 2d 
406 (1941), the Commission had refused to prescribe rail 
rates for the transportation of coal from a particular field 
to South Charleston on the ground that no matter what the 
rate, the producers in that field could not compete in that 
market. The court reversed, holding that the Commission 
was required by law to prescribe such rates: 


‘‘But when a rate is attacked, it is the clear duty 
of the commission to investigate the complaint, hear 
testimony and argument, and then decide whether 
the rate under attack shall remain undisturbed, be 
reduced, or increased. The paramount purpose of 
the creation of the commission was to protect all 

. interested parties in the maintenance of reasonable 


rates, tolls and charges by those coming within the 
purview of its authority, and nothing jess than a 
hearing and decision on the question will serve to 
carry out that primary purpose.’’ 123 W. Va. at 449- 
50, 15 S. E. 2d at 411. 


The significant point here is that the hearing alone is not 
sufficient to meet the requirements of law; it must be fol- 
lowed by decision. 

On motion to dismiss an investigation to determine a 
violation of the Colorado motor carrier regulatory law, 
the Colorado Commission held: 


‘This Commission is without jurisdiction to sanc- 
tion or permit violations of law or of its decisions. 
Therefore, any order by this Commission dismissing 
or suspending this proceeding would be beyond its 
jurisdiction and would result in operations by the 
respondent in violation of this Commission’s deci- 


sions and, consequently, in violation of law.’’ Rocky 
Mountain Motor Co. v. Pikes Peak Auto Livery, 38 
P. U. B. (n.s.) 255, 256 (Colo. Pub. Util Comm’n, 
Case No. 4835, Apr. 1, 1941). 


Richfield Oil Corp. v. California Pub. Util. Comm’n, 

Cal. 2d , 304 P. 2d 4, cert. denied sub nom. Southern 
Counties Gas Co. v. Public Util. Comm’n, 364 U. S. 900 
(1960), held that the California Commission was ‘obligated 
to exercise’’ its ratemaking authority. Also holding that 
the state commission created to regulate public utilities must 
enforce the regulatory laws is Publia Cars, Inc. v. Yellow 
Cab & Baggage Co., 130 Neb. 413, 265 N. W. 240 (1936) 
(Commission could not refuse to investigate complaint to 
cancel a competitor’s authority where reasonable ground 
requiring cancellation was alleged). 

The Missouri Commission, in Subscribers v. Speed Tel. 
Co., 34 P. U. B..3d 32 (Mo. Pub. Serv. Comm’n, Case No. 
14341, May 2, 1960), clearly recognized its duty to regulate 
for dual public purposes: 

“‘The law places the duty upon the Missouri Pub- 
lic Service Commission to look after the interest of 
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the general public to see that they are served by 
utilities, commg under its jurisdiction, in a manner 
that is both mate as well as fair. But the reverse 
is also true. e law imposes the duty upon the 
Missouri Public Service Commission to so regulate 
public utilities that they may receive an adequate 
and fair return on their investment, while, at the 
same time rendering to the public adequate service.”” 
34 P. U. RB. 3d at 35. 


As will be pointed out hereinafter, the relationship between 
the duty to provide adequate service and the right to just 
and reasonable rates is particularly crucial in the regula- 
tion of air lines by the Civil Aeronautics Board. 

Turning to administrative agencies other than those 
which regulate public utilities, the law is the same. In 
N. L. R. B. v. Radio & Television Broadcast Engineers, 
364 U. S. 573 (1961), the Labor Board had, in accordance 
with its past policy, declined to decide a jurisdictional dis- 
pute between two unions. The Court reversed, declaring 
that the Labor-Management Relations Act of 1947 
empowered and directed it to decide such cases and that 
it must exercise its jurisdiction. 

Under the Longshoremen’s Act (33 U.S. C. A. §§901 
et seq.) the Deputy Commissioner is empowered to deter- 
mine whether compensation is due an injured worker under 
the terms of that law, its remedies being exclusive. The 
Deputy Commissioner has an enforceable duty to make 
such determinations. Atlantic & Gulf Stevedores, Inc. v. 
Donovan, 274 F. 2d 794 (Sth Cir. 1960). 

An insurance commissioner given broad investigative 
powers to determine compliance with the laws governing 
insurance companies was held to have an obligation to con- 
duct investigations where reasonable cause appeared in 
Bankers Life & Cas. Co. v. Cravey, 208 Ga. 682, 69 S. E. 2d 
87 (1952). The court stated: 


“By conferring the power on the Commissioner, 
the law, in equal measure, lays upon him the duty 
to do so whenever there is an apparent need for infor- 
mation * ° *’? (208 Ga. at 686, 69 S. E. 2d at 90). 
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In all of the foregoing cases the duty to regulate, the 
duty to enforce, the duty to exercise the power conferred, 
are all stated unequivocally. There are no conditions 
attached. Where the jarisdiction and authority exist, they 
must be exercised. The courts recognized no reason as 
valid for failure to perform the statutory obligation. 

The reason given by the Board here for failing to per- 
form its statutory duty was an alleged inadequacy of the 
record concerning forecasts of future operations, revenues, 
and expenses and concerning the experience of the carriers 
with turbine-powered aircraft (R-32). At the time the record 
was closed (August 1, 1958) and briefs to the Examiner 
filed (October 28, 1958), tarbine-powered aircraft were not 
a factor at all. Capital Airlines’ turbo-prop Viscount was 
the only turbine-powered airplane in commercial service. 
Of course, when the Board’s Opinion was rendered on 
November 25, 1960, the record was older, but the age of the 
record does not affect the interest of the public and the air 
lines in just and reasonable fares. 

Respecting the reliability of the forecasts of future 
operations, revenues, and expenses contained in the record, 
the Court requires no expertise to appreciate the difficulties 
involved in making such forecasts three years into the 
future. The nearer at hand the period for which the fore- 
cast is to be made, the greater is the possibility that it will 
be a reasonably close approximation of actual experience. 
Tn the fall of 1957, when the hearings commenced, calendar 
1961 was a fall three years away. The economic recessions 
of 1958 and 1960 and their effect on traffic, of which this 
Court may take judicial notice (Atchison, T. d S. F. Ry. 
y. United States, 284 U. 8. 248 (1932)), could not have been 
taken fully into account. That the periods in the forecasts 
still in futuro at the time of decision were far removed in 
time from their preparation, thereby reducing their reli- 
ability, cannot be charged to the carriers or to the public, 
whose interests are to be protected by the Board’s ratemak- 


. 


ing processes. 
It seems clear that when a regulatory agency considers 
the record inadequate, it has an affirmative duty to investi- 
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gate the deficiencies and obtain such evidence as may be 
necessary to fill the gaps. It was apparently the view of 
the Board that it had no such duty in this proceeding. In 
this connection the following statement by Judge F 

of the Second Circuit is apposite: 


‘¢This is a somewhat surprising contention, to be 
contrasted with the following views of Commissioner 
Aitchison ore the eine, eouuiierse aa 
concerning the o ions of administrative agen- 
cies: ‘They are not merely expected to call balls and 
strikes, or to weigh the evidence submitted by the 
parties and let the scales tip as they will The agency 
does not do its duty when it merely decides upon a 
poor or nonrepresentative record. As the sole rep- 
resentative of the public, which is a third in 
these proceedings, the agency owes the duty to inves- 
tigate all the pertinent facts, and to see that they 
are adduced when the parties have not put them in 
¢¢*. The agency must always act upon the record 
made, and if that is not sufficient, it should see the 
record is supplemented before it acts. It must always 
preserve the elements of fair play, but it is not fair 
play for it to create an injustice, instead of remedy- 
ing one, by omitting to inform itself and by acting 
ignorantly when intelligent action is possible ° * °.’* 


“24 Senate Subcommittee’ Hearings on S. 674, S. 675 and S. 
918, April 29, 1941, pp. 465-466.” 


The foregoing statement was made in reply to a contention 
of the government that the Shipping Board had no duty to 
inquire into unjust or unfair discrimination in Isbrandtsen 
Co.v. United States, 96 F. Supp. 883, 892 (S. D. N. Y., 1951), 
aff'd sub nom. Reders v. Isbrandtsen Co., 342 U. 8. 950 
(1952). 

Similar to the case at bar is Re Indianapolis Rys., Inc., 
55 P. U. RB. (n. 8.) 374 (Ind. Pub. Serv. Comm'n, Case No. 
16288, Aug. 29, 1944). In that case the Commission had 
instituted an investigation into the reasonableness of the 
carrier’s fares. A statutory ‘‘public counselor’? had sub- 
mitted some evidence and rested his case. The carrier 
moved to dismiss on the ground that there had been no 
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‘prima facie showing that its fares were unreasonable. In 
denying that motion the Commission said: 

«co © °* it seems that the Commission has a duty 
and obligation to thoroughly investigate and develop 
the facts in connection with proceedings of this kin 
And particularly in cases where the proceedings were 
instigated by the Commission on its own motion, it 
appears that the Commission has an obligation and 
& responsibility which exceed the responsibility of 
the public counselor.”? (55 P. U. B. (n. s.) at 376). 

«co ¢ © if the Commission feels at the time the 
public counselor rests his case that there is insufi- 
cient evidence on any or all the issues involved in 
the investigation and hearing, then it is not only the 
right but the duty of the Commission to supply the 
necessary eviderice, if such evidence is available.’? 
55 P. U. B. (n. s.) at 377. 


In the case at bar, if the Board found the record lacking 
on one or more points, it should have provided for the taking 
of further evidence to supply the deficiency. By terminat- 
ing the proceeding without deciding it, the Board has per- 
petuated, in Petitioner’s belief, unjustly and unreasonably 
low fares. 

The Board has full power and authority to procure any 
evidence it needs. It has the broad investigative power of 
§1002(d) of the Act. It has the power to inspect the prop- 
erty, books, and records of the carriers under §407(e) (52 
Stat. 1000,.49 U. 8. C. A. §487(e)). It has the power to 
inquire into the carriers’ managements and to compel full 
and complete reports and other information under $415 
(52 Stat. 1004, 49 U.S. C. A. §495). It has subpoena powers 
under §1004 (52 Stat. 1021, 49 U. 8. C. A. §644). Needless 
to say, those powers have been exercised to their fullest 
extent by the Board and its staff in obtaining evidence for 
Board proceedings—including the one here involved. The 
carriers prepared forecasts of future operations twice in 
the General Passenger Fare Investigation, first pursuant to 
the requests of the Board’s staff at the Prehearing Confer- 
ence (R-330-32), and again at the request of the Board in 
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Order E-11669 (Aug. 8, 1957) (B-334), the latter forecasts 
being for the years 1958 through 1962. The Board thus had 
adequate means at its disposal to inform itself of the car- 
riers’ experience with turbine-powered aircraft. 

‘As for the need for reliable forecasts of the carriers’ 
future operations, revenues, and expenses, it is apparent 
on the face of the Board’s opinion (R-32) that the carriers 
and the Board’s own staff had included such forecasts 
in the record, as stated above, and that the Board was dis- 
satisfied with them. That being so, it should have provided 
for the recasting of the exhibits to take into account more 
recent information than that available three years ago, so 
as to improve their reliability. Moreover, the Board has 
not been reticent in applying its own expertise in this 
field and also in the field of jet operations in other recent 
cases which compelled carriers to provide additional flights 
to various cities on their systems, so-called ‘‘adequacy of 
service’? cases, such as that involved in Capital Airlines, 
Inc. v. Civil Aeronautics Board, U. S. App. D. C. No. 15475, 
281 F.2d 48 (1960). A few instances will clarify the import 
of such orders. 

In the Washington-Baltimore Adequacy of Service 
Investigation, Docket 8148, most of the respondent carriers 
were ordered to provide new and additional Baltimore 
services. C. A. B. Order E-15162 (Apr. 29, 1960). That 
case was tried altogether on evidence related to piston- 
engined aircraft, and on petitions for reconsideration 
the carriers urged that the advent of turbine-powered 
aircraft had so altered the economics of the industry that 
no additional services should be ordered without taking 
further evidence concerning their effect. In its ‘‘Supple- 
mental Opinion and Order on Reconsideration” the Board 
substantially denied the petitions and adhered to its “‘guide- 
line”? of requiring single-plane, limited-stop service between 
Baltimore and cities exchanging with Baltimore as many 
as ten passengers a day. Discussing the absence of evi- 
dence concerning tarbine-powered aircraft, the Board said 
in the Supplemental Opinion: 
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“‘Eastern states that any 
may have existed for the 
becanse of the 


d of 1960, and which will result in drastic cost 
ene Order E-16061 (Nov. 22, 1960), mimeo., 
p. 


““Nor do we find that the changeover in equip- 
ment has been such as to invalidate the premises of 
our order. Current schedules are part of the stipu- 
lated record before the Board, and we have been 
able to take into account such factors as the intro- 
duction of United’s jet service to Chicago and thence 
to Denver.”’ Ibid., mimeo., p. 13. 


The cost of providing air transportation is fully as 
important in an adequacy of service case, of course, as 
in a fare case, since the Board may compel only economi- 
cally feasible service. See Atlantic C. L. R. R. v. Wharton, 
207 U. S. 328 (1907). The Board discussed the matter of 
cost of service in detail at pages 27-34 of the Supplemental 
Opinion (Order E-16061), but it made no reference to any 
problem of lack of data for turbine-powered equipment. 
That order was rendered only three days before the order 
in the General Passenger Fare Investigation. 

The ten passenger a day guideline and the forecasts of 
which cities would exchange as many as ten passengers 
a day with Baltimore so as to be entitled to one or a speci- 
fied greater number of single-plane, limited stop flights 
were not facts testified to by any witness in the case, 
but were the result of the application by the Board of 
its own expertise to the traffic and cost data which were 
of record. Furthermore, the Board’s action compelling 
the carriers to provide ‘‘adequate service’”’ is taken under 
the same section of the Act, §404(a), which compels the 
carriers to charge only ‘‘iust and reasonable’’ fares. 

A second recent major adequacy of service case order 
in which the Board was unembarrassed by any lack of data 
concerning jet operations or recently prepared forecasts 
was the ‘‘Supplemental Opinion and Order’? in the Fort 
Worth Investigation, Docket 7382, Order E-15770 (Sept. 
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14, 1960). The Board had previously decided in that case, 
after an extended hearing, that service to Fort Worth was 
‘adequate.’ Order E-12996 (Sept. 23, 1958). The record 
in the case was left open by that order, and, noting a reduc- 
tion in air service in the schedules filed with the Board, 
the Board proposed that service be restored to its previous 
frequency. It asked the carriers involved to submit com- 
ments, but there were no additional hearings. The Board 
found in the ‘Supplemental Opinion’’ that jet service 
would be economically feasible at Fort Worth (Order 
E-15770, mimeo., p. 11), although the record contained no 
evidence respecting experience with turbine-powered air- 
craft. It ordered American Airlines to institute a jet flight 
from Fort Worth to New York, finding ‘‘that such a sched- 
ule would not only pay its own way, but would produce 
a profit’? (Ibid., mimeo., p. 13). It also found that a turbo- 
prop flight from Fort Worth to Washington would be eco- 
nomically feasible (bid.). 

The carriers serving Fort Worth specifically called the 
Board’s attention to the fact that the record was made on 
the basis of piston-powered operations and that no order 
should be entered requiring jet service. The Board 
answered that it had enough information to go forward 
(Ibid., mimeo., pp. 15-17). The carriers also asked the 
Board to conduct further hearings to receive evidence of 
the effect of turbine-powered aircraft upon costs and opera- 
tions. This the Board denied, saying: 


‘The plea for farther hearing is one commonly 
advanced to the Board by disappointed litigants, and 
invariably has some color of foundation due to the 
rapid technological and economic changes in the 
industry. There is hardly a case heard by the Board 
which does not present substantial lapses of time 
since the evidentiary record was developed. Were 
we to hold new hearings for every change of equip- 
ment that ensued since the evidence was taken, there 
would be untold damage to the effective conduct of 
the Board’s work. Accordingly, once a formal hear- 
ing has been held, further hearings are denied in the 
absence of unusual and compelling circumstances’? 
(Ibid., mimeo., p. 18). 
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’s staff, at the Board’s, direc- 
the preparation of a, “ 


»» Jet Sure. 
Docket 10142, Order E-13417 (Jan, 22, 


ency may have a valid reason for faili 


daty to administer, i 


The Board has enforced one part of §404(a) of the Act on 

records which contained no evidence of experience with 

turbine-powered aircraft and no recent forecasts of traffic 

and costs, and even denied thé carriers’ requests for an 

opportunity to present such evidence. It could have decided 
the General Passenger Fare Iwestigation, too. 

Eastern believes that there is no difference between the 

Board’s coneern over the inadequacies of the record in the 

’8 concern with the record in the 

Bat the Board overruled Eastern. 

should have taken in the Proceed- 

recommended by Commissioner 

Aitchison (see discussion of the Isbrandtsen case, supra 

at p. 25). The Board should have informed itself, obtain- 

ing additional evidence by official notice or hearings if nec- 

essary, and then decided the case. 
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IL The Board Had No Discretionary Authority to 
Terminate the General Passenger Fare Investigation 
Without Deciding It After the Examiner Had Rendered 
and Briefs, and the Board Had Heard Oral Argument. 


This very issue was recently presented to this Court in 
Minneapolis Gas Co. v. Federal Power Comm’n, No. 15452, 
decided March 9, 1961. Upon almost identical facts this 
Court held that having instituted a rate investigation and 
pursued it to the point of an Examiner’s initial decision, 
exceptions, briefs, and oral argument, the Federal Power 
Commission had no discretion to terminate the investiga 
tion: without 2 decision as to what would be just and reason- 
able rates. 

The only difference between the Minneapolis Gas case 
and the case at bar is that the F. P. C. investigation in the 
former was conducted under §4(e) of the Natural Gas Act 
(52 Stat. 822, 15.0. S. C. A. §717c) (comparable to §1002(g) 
of the Civil Aeronautics Act), while the General Passenger 
Fare Investigation was conducted pursuant to §1002(d) of 
the Civil Aeronautics Act (comparable to §5(a) of the Nat- 
ural Gas Act (52 Stat. 823,15 U. S. C. A. §717d)). In view 
of the reasons given by this Court for its decision in the 
Minneapolis Gas case, that difference is of no significance. 
Under both sections of both statutes the agency may insti- 
tute an investigation into the justness and reasonableness 
of rates, either upon compiaint or upon its own initiative. 
Section 4(e) of the Gas Act and §1002(g) of the Aeronautics 
Act relate to investigations of new rates suspended by the 
agency, while §5(a) of the Gas Act and §1002(d) of the 
Aeronautics Act provide for investigations, without sus- 
pension, of existing rates. It may be noted that the rate- 
making procedures of the Natural Gas Act were, like those 
of the Civil Aeronautics Act, patterned after the Interstate 
Commerce Act (49 U.S. C. A. §§1, e¢ seg.). Federal Power 
Comm’n v. Natural Gas Pipe Line Co., 315 U. S. 575, 584 
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(1942). As for any differences of substance between §4(e) 
and §5(a) of the Natural Gas Act, §4(e) provides that as a 
result of the hearing in an ‘‘investigation and suspension”? 
case under that section, the Commission may enter any 
order which it might have entered after the new tariff had 
become effective ; that is, in a hearing under §5(a). Thus the 
opinion of this Court appropriately recognized (slip-sheet 
p. 7) that its decision in Minneapolis Gas would be “‘a gen- 
eral rule applicable to administrative proceedings gener- 
ally. cE : 


The rationale of the Minneapolis Gas case is stated in 
the following passage from Circuit Judge Prettyman’s 
opinion for the Court: 


*‘We think the Commission cannot terminate 2 
proceeding after it has actually conducted a hearing 
to the point of receiving an Examiner’s initial deci- 
sion, without rendering a decision upon the issue 
presented, which is the lawfulness of the proposed 
rates. We do not have before us, and therefore do 
not decide, whether the Commission may terminate 
& proceeding, once entered upon, at some point prior 
to the conclusion of the evidentiary hearing. A 
change of mind, midstream so to speak, may or may 
not be permissible. But we are of the opinion that 
the Commission, having received all the evidence 
the parties wish to present, and having before it an 

iner’s findings, conclusion and decision, can- 
not at that point change its mind, wiping out the 
hearing as though it had never occurred, and in effect 
decide that it will not enter upon a hearing. The 
provisions of Section 4(e) seem to us to require that, 
if a hearing is held, all the pertinent evidence pre- 
sented, and an initial decision rendered, the Commis- 
sion is required either to let the initial decision stand 
as its decision or itself to render a decision. 

‘‘The substance of the difference between a termi- 
nation of a proceeding, which is equivalent to a nunc 
pro tunc determination not to embark upon the pro- 

ing, and a decision rendered upon the record is 
that the former lies within the broad discretion of 
the Commission, and so is not reviewable except for 
abuse, whereas the latter is circumscribed with 
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requirements as to substantial basis and reasonable 
progress from that basis to the conclusion. The dif- 
erence is not a mere technicality. It seems to us 
that the statute requires the Commission to make an 
early choice between its discretion and the binding 
necessities of a decisional process. It cannot, we 
pursue one course almost to the end and then 
protect its last step by reverting to its discretionary 
power. This may not be too important in the case at 
bar as a lone specific case, but as a general rule 
applicable to administrative proceedings generally, 
which it would be if we laid it down as a vale for this 
case, it would be a major error of considerable 
importance.’’ (Slip-sheet pp. 6-7). 


It appears that the Minneapolis Gas case is absolutely 
decisive of the case at bar, the two being on all fours with 
each other. However, it would not be amiss to discuss 
briefly earlier authorities tending to the same conclusion. 

Greensboro-High Point Airport Authority v. Civil Aero- 
nautics Board, 97 U.S. App. D. C. 358, 231 F. 2d 517 (1956), 
is close in point. In that case the Airport Authority had 
asserted in the hearings before the Board that the carriers 
serving the Greensboro-High Point airport were discrimi- 
nating against it in favor of another city. In its final order, 
the Board failed to decide that issue. This Court held that 
the Board was required by law to decide the issues in the 
cases before it and remanded the matter to the Board with 
directions to decide the discrimination issue and state the 
reasons for its decision. Permission was given in the 
remand for the Board to take additional evidence, if neces- 
sary in order to reach the decision. What Eastern seeks 
here, of course, is a decision of the one and only issue in 
the General Passenger Fare Investigation, which was unde- 
cided in the Board’s final order. The relief sought is 
precisely that granted in the Greensboro-High Point case 
(and in the Minneapolis Gas case as well), a remand with 
instructions to decide the case, with permission to take 
farther evidence if the Board deems it necessary. 

Perhaps the theory behind the decisions in Minneapolis 
Gas and Greensboro-High Point is that the agency cannot 
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take action without making the ‘‘talismanic finding’™ of 
fact required by the statute. Mahler v. Eby, 264 U. 8. 32 
(1924) ; City of Yonkers v. United States, 320 U. S. 685 
(1944). In the case at bar the finding essential as a basis 
for action was ‘‘just and reasonable”? or ‘‘unjust and unrea- 
sonable.”? By terminating the proceeding without making 
such a finding, supported by the underlying reasons there- 
for, the Board achieved the same result which would have 
obtained had it made a finding of ‘‘just and reasonable,”’ 
but through a procedure which would deny the parties their 
constitutional and statutory right to challenge that finding. 
The injustice is apparent. Perhaps also underlying the 
theory of the decisions is the mandate of §8(b) of the 
Administrative Procedure Act (60 Stat. 242;5 U.S.C. A. 
§1007) that ‘“All decisions * * * shall * * ° include a state- 
ment of (1) findings and conclusions, as well as the reasons 
or basis therefor, upon all material issues of fact, law, or 
discretion presented on the record; and (2) the appropriate 
rule, order, sanction, relief, or denial thereof.’? The Order 
complained of here failed to make a finding on the sole issue 
in the case, and it failed also to state the appropriate rule, 
although it was, in part, a rule-making proceeding. 

It may be noted that an intervenor in the Minneapolis 
Gas case argued that the termination amounted to a finding 
of justness and reasonableness and that there were sufficient 
subsidiary findings to support that conclusion. This Court 
rejected that argument. 

Two connected cases decided by the Supreme Court also 
reach this result: Lowisville é N. R. R. v. Behlmer, 175 
U.S. 648 (1900), and East T. V. d G. Ry. v. Interstate Com- 
merce Comm’n, 181 U. S.1 (1901). Both cases grew out of 
complaints by cities and state regulatory agencies in the 
Southeast against several railroads alleging that the rail- 
roads’ rates violated §4 of the Interstate Commerce Act (49 
U.8. C. A. §4) (long and short haul charges), §3 of that Act 
(49 U. S. C. A. §3) (preference, prejudice and discrimina- 
tion), and §1 of that Act (49 U.S. C. A. §1) (just and rea- 


23 Public Pane ee i eS Federal Power Comm'n, 205 F. 2d 
116, 119 (3d Cir. 1953). 


35 


sonable. rates). The Interstate Commerce Commission 
ruled in favor of the complainants on the §4 issue and 
directed the carriers to file rates which would give the 
shorter haul the benefit of a lower rate. The railroads did 
not file such rates, and the Commission sought enforcement 
in the Circuit Court. On appeal, the Circuit Court of 
Appeals held that the Commission had interpreted §4 incor- 
rectly and that the carriers had asserted a valid defense. 
However, the Court of Appeals held that the railroads’ rates 
were patently in violation of §3 and decreed that the Com- 
mission’s order should be enforced for that reason. The 
Supreme Court held that both tribunals had incorrectly 
construed the law and that the railroads had presented facts 
which would constitute a defense as to both §3 and 44. How- 
ever, the issue of just and reasonable rates had not been 
raled upon, and the Court directed the Circuit Court to 
remand the case to the Commission for decision of that issue 
upon the evidence already before it, or upon such further 
evidence as it might allow. Thus the Supreme Court held 
that the parties were entitled.as.a matter of law to.a decision 
on all the issues in the case. 

A state decision to the same effect is Borough of Greens- 
burg v. Public Service Comm’n, 268 Pa. 177, 110 Atl. 750 
(1920), which held that a statute requiring decisions to be 
made on a record required the Commission to decide all 
the issues ina case. 

The General Passenger Fare Investigation is imbued 
with the public interest declared by Congress in the Civil 
Aeronautics Act. Having decided to protect that interest 
through the conduct of the investigation, and having pur- 
sued the investigation through extensive and exhaustive 
hearings and briefs to the point of initial decision, excep- 
tions, briefs, and oral argument, the Civil Aeronautics 
Board no longer had any discretion as to whether to deter- 
mine the justness and reasonableness of existing fares. 
Its termination of the investigation without a decision of 
the sole issue involved in it deprived the parties of their 
right to a decision on the record and the public of its inter- 
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est in enforcement of the Civil Aeronautics Act on a public 
record according to the dictates of Congress. That error 
should be corrected. 


Hil. The Remedy Sought Herein of Remand to the 
Board With Instructions to Decide the General Passen- 
ger Fare Investigation Is Appropriate and Within the 
Power of the Court. 


It is hornbook law requiring no citation of authority 
fhat this Court should not presume to perform the duties 
reposed in the Civil Aeronautics Board to determine the 
justness and reasonableness of fares and to prescribe lawfal 
fares. However, it is within the power of this Court to 
direct that agency to perform its duties when it fails to 
do so. 

‘What Eastern here asks this Court to do is to rule that 
the Civil Aeronautics Board acted erroneously when it dis- 


missed the General Passenger Fare Investigation without 
deciding it. Eastern asks that such ruling be implemented 
by a remand to the Board with instructions to decide the 

record now before the Board or after 


under identical circumstances In 

Federal Power Comm’n, No. 15452 (Mar. 9, 1961), and 
Greensboro-High Point Airport Authority v. Civil Aero- 
nautics Board, 97 U.S. App: D. C. 358, 231 F. 2d 517 (1956), 
and by the United States Supreme Court under similar cir- 
cumstances in Louisville & N. R. R. v. Behlmer, 175 U. 8. 
648 (1900), and Fast T. V. & G. Ry. v. Interstate Commerce 
Comm’n, 181 TU. S. 1-(1901). 


- Conclusion. 


The Civil Aeronautics Board erred in terminating the 
General Passenger Fare Investigation without deciding the 
only issue in it; vic., whether existing fares will be just 
and reasonable, and if not, what different fares would be 
just and reasonable. This was error because the Board 
thereby failed to perform its duty to enforce the provisions 
of §404(a) of the Civil Aeronautics Act requiring air car- 
riers to charge only just and reasonable fares. It was 
also error because the Board had proceeded too far with 
the investigation still to have discretion to decide nunc 
pro tunc not to investigate by terminating the case without 
deciding it. For these reasons, Eastern urges the Court 
to remand the General Passenger Fare Investigation to 
the Board with directions to decide the case, either upon 
the present record or after receiving such additional evi- 
dence as the Board may deem necessary. Eastern further 
prays that the Court grant such other and farther relief 
as may be meet and proper in the circumstances. 
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APPENDIX. 


Applicable Provisions of the Civil Aeronautics Act 
of 1938. 


Szc..2. [52 Stat. 980, 49 U.S. C. A. 402] In the exer- 
cise and performance of its powers and duties under this 
Act, the Board shall consider the following, among other 
things, as being in the public interest, and in accordance 
with the public convenience and necessity—_- 

(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense; 


(b) The regulation of air transportation in such manner 
as to recognize and preserve the inherent advantages of, 
assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to improve 
the relations between, and coordinate transportation by, 
air carriers; ; 

(c) The promotion of adequate, economical, and effi- 
cient service by air carriers at reasonable charges, without 
unjust discriminations, undue preferences or advantages, 
or unfair or destructive competitive practices; 

(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop- 
erly adapted to the needs of the foreign and domestic com- 
merce of the United States, of the Postal Service, and’ of 
the national defense; 


(e) The regulation of air.commerce in such manner as 
to best promote its development and safety; and 


(£) The encouragement and development of civil aero- 
nautics. 
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Szc. 205. [52 Stat. 984, 49 U. S. C. A. 495] (a) The 
Board is empowered to perform such acts, to conduct such 
investigations, to issue and amend such orders, and to make 
and’ amend such general or special rules, regulations; and 
procedure, pursuant to and consistent with the provisions 
of this Act, as it shall deem necessary to carry out such 
provisions and to exercise and perform its powers and 
duties under this Act. 


Szc. 403. [52 Stat. 992, as amended by 70 Stat. 784, 
49 U.S. C. A. 483] (a) Every air carrier and every foreign 
air carrier shall file with the Board, and print, and keep 
open to public inspection, tariffs showing all rates, fares, 
and charges for air transportation between points served 
by it, and between points served by it and points served by 
any other air carrier or foreign air carrier when through 
service and through rates shall have been established, 
and showing to the extent required by regulations of the 
Board, ali classifications, rules, regulations, practices, and 
services In connection with such air transportation. Tariffs 
shall be filed, posted, and published in such form and man- 
ner, and shall contain such information, as the Board shall 
by regulation prescribe: and the Board is empowered to 
reject any tariff so filed which is not consistent with this 
section and such regulations. Any. tariff so rejected shall 
bev sp] eee 

(b) No air carrier or foreign air carrier shall charge 
or demand or collect or receive a greater or Jess or different 
compensation for air transportation, or for any service in 
connection therewith, than the rates, fares, and charges 
specified in its currently effective tariffs; and no air carrier 
or foreign air carrier shall, in any manner or by any device, 

irectly or indirectly, or through any agent or broker, or 

otherwise, refund or remit any portion of the rates, fares, 
or charges so specified, or extend to any person any privi- 
leges or facilities, with respect to matters required by the 
Board to be specified in such tariffs, except those specified 
therein. * * ° 
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(c) No change shall be made in any rate, fare, or charge, 
or any classification, rule, regulation, or practice affecting 
such rate, fare, or charge, or the value of the service there- 
under, specified in any effective tariff of any air carrier or 
foreign air carrier, except after thirty days’ notice of the 
proposed change filed, posted, and published in accordance 
with subsection (a) of this section. Such notice shall plainly 
state the change proposed to be made and the time such 
change will take effect. The Board may in the public inter- 
est, by regulation or otherwise, allow such change upon 
notice less than that herein specified, or modify the require- 
ments of this section with respect to filmg and posting of 
tariffs, either in particular instances or by general order 
applicable to special or peculiar circumstances or conditions. 


(d) Every air carrier or foreign air carrier shall keep 
currently on file with the Board, if the Board so requires, 
the established: divisions of all joint rates, fares, and 
charges for air transportation in which such air carrier 
or foreign air carrier participates. 


Szc. 404. [52 Stat. 993, 49 U.S. C. A. 484] (a) It shall 
be the duty: of every air carrier to provide and furnish inter- 
state and overseas air transportation, as authorized by its 
certificate, upon reasonable request therefor and to provide 
reasonable through service in such air transportation im 
connection with other air carriers; to provide safe and ade- 
quate service, equipment, and facilities’in connection with 
such transportation; to establish, observe, and enforce just 
and reasonable individual and joint rates, fares, and 
charges, and just and reasonable classifications, rules, reg- 
ulations,.and practices relating to such air transportation; 
and, in case of such joint rates, fares, and charges, to 
establish just, reasonable, and equitable divisions thereof 
as between air carriers participating therein: which shall 
not unduly prefer or prejudice any of such participating 
air carriers. 


Src. 1002. [2 Stat. 1018, 49 10. S. C. A. 642] (a) Any 
person may file with the Board a complaint in writing with 
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respect to anything done or omitted to be done by any 
person in contravention of any provision of this Act, or of 
any requirement established pursuant thereto. If the per- 
son complained against shall not satisfy the complaint and 
there shall appear to be any reasonable ground for investi- 
gating the complaint, it shall be the duty of the Board to 
investigate the matters complained of. Whenever the Board 
is of the opinion that any complaint does not state facts 
which warrant an investigation or action on its part, it 
may dismiss such complaint without hearing. 


(b) The Board is empowered at any time to institute an 
investigation, on its own initiative, in any case and as to 
any matter or thing concerning which complaint is author- 
ized to be made to or before the Board by any provision of 
this Act, or concerning which any question may arise under 
any of the provisions of this Act, or relating to the enforce- 
ment of any of the provisions of this Act. The Board shall 
have the same power to proceed with any investigation 
instituted on its own motion as though it had been eppealed 
to by complaint. 


(c) If the Board finds, after notice and hearing, in any 
investigation instituted upon complaint or upon its own 
initiative, that any person has failed to comply with any 
provision of this Act or any requirement established pur- 
suant thereto, the Board shall issue an appropriate order 
to compel such person to comply therewith. 


(d) Whenever, after notice and hearing, upon complaint, 
or upon its own initiative, the Board shall be of the opinion 
that any individual or joint rate, fare, or charge demanded, 
charged, collected or received by any air carrier for inter- 
state or overseas air transportation, or any classification, 
rule, regulation, or practice affecting such rate, fare, or 
charge, or the value of the service thereunder, is or will be 
unjust or unreasonable, or unjustly discriminatory, or 
unduly preferential, or unduly prejudicial, the Board shall 
determine and prescribe the lawful rate, fare, or charge (or 
the maximum or minimum, or the maximum and minimum 
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thereof) thereafter to be demanded, charged, collected, or 
received, or the lawful classification, rule, regulation, or 
practice thereafter to be made effective: Provided, That as 
to rates, fares, and charges for overseas air transportation, 
the Board shall determine and prescribe only a just and 
reasonable maximum or minimum or maximum and mini- 
mum rate, fare, or charge. 

(e) In exercising and performing its powers and duties 
with respect to the determination of rates for the carriage 
of persons or property, the Board shall take into consider- 
ation, among other factors— 


(1) The effect of such rates upon the movement 
of traffic; 


(2) The need in the public interest of adequate 
and efficient transportation of persons and property 
by air carriers at the lowest cost consistent with the 
furnishing of such service; 


(3). Such standards respecting the character and 


quality of service to be rendered by air carriers as 
may be prescribed by or pursuant to law; 


(4) The inherent advantages of transportation 
by aircraft; and 


(5) The need of each air carrier for revenue suf- 
ficient to enable such air carrier, under honest, eco- 
nomical, and efficient management, to provide ade- 
quate and efficient air carrier service. 


(g) Whenever any air carrier shall file with the Board 
a tariff stating a new individual or joint (between air car- 
riers) rate, fare, or charge for interstate or overseas air 
transportation or any classification, rule, regulation, or 
practice affecting such rate, fare, or charge, or the value of 
the service thereunder, the Board is empowered, upon com- 
plaint or upon its own initiative, at once, and, if it so orders, 
‘without answer or other formal pleading by the air carrier, 
but upon reasonable notice, to enter upon a hearing con- 
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cerning the lawfulness of such rate, fare, or charge, or such 
classification, rule, regulation, or practice; and pending 
such hearing and the decision thereon, the Board, by filing 
with such tariff, and delivering to the air carrier affected 
thereby, a statement in writing of its reasons for such 
suspension, may suspend the operation of such tariff and 
defer the use of such rate, fare, or charge, or such classifi- 
cation, rule, regulation, or practice, for a period of ninety 
days, and, if the proceeding has not been concluded and a 
final order made within such period, the Board may, from 
time to time, extend the period of suspension, but not for a 
longer period in the aggregate than one hundred and eighty 
days beyond the time when such tariff would otherwise go 
into effect; and, after hearing, whether completed before or 
after the rate, fare, charge, classification, rule, regulation, 
or practice goes into effect, the Board may make such order 
with reference thereto as would be proper in a. proceeding 
instituted after such rate, fare, charge, classification, rule, 
regulation, or practice had become effective. If the pro- 
ceeding has not been concluded and an order made within 


the period of suspension, the proposed rate, fare, charge, 
classification, rule, regulation, or practice shall go into 
effect at the end of such period: Provided, That this sub- 
section shall not apply to any initial tariff filed by any air 
carrier. 


Szo. 1006. [52 Stat. 1024, as amended by 63 Stat. 107, 
49 U.S. C. A. 646] (a) Any order, affirmative or negative, 
issued by the Board under this Act, except any order in 
respect of any foreign air carrier subject to the approval 
of the President as provided in section 801 of this:Act, shall 
be subject to review by the courts of appeals of the United 
States or the United States Court of Appeals for the Dis- 
trict of Columbia upon petition,, filed within ‘sixty days 
after the entry of such orden by any person disclosing a 
substantial interest in such order:- After the expiration. of 
said sixty days a petition may be filed only by leave of court 
upon a showing of reasonable grounds for failure to file the 
petition theretofore. 
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(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United States Court 
of Appeals for the District of Columbia. 
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The Question Presented. 


The Civil Aeronautics Board is charged with adminis- 
tration of the Civil Aeronautics Act of 1938, including the 
requirement of §404(a) of that Act that air carriers charge 
only ‘‘just and reasonable’”’ fares. Pursuant to that sec- 
tion, and others giving it broad investigatory and rate- 
making powers, the Board, on its own initiative, instituted 
the General Passenger Fare Investigation to determine 
whether existing fares are and will be just and reasonable, 
and if not, what fares would be, which investigation was 
pursued through extensive and exhaustive hearings, an 
Examiner’s initial decision, exceptions, briefs, and oral 
argument before the Board. In view of its statutory obliga- 
tion to regulate fares, and in view of its commitment to 
investigate, carried up to the point of decision, could the 
Board lawfully terminate the General Passenger Fare 
Investigation without deciding the only issue in it, the just- 
ness and reasonableness of fares? 


Anited States Court of Appeals 


For ras Disretor or Cotumsm Crecorr. 


No. 16181. 


Eustzen Arm Lovzs, Inc., 


L The Board Erred in Terminating the General 
Passenger Fare Investigation Without Decid- 
ing It, Because the Board Has an Affirmative 
Duty ‘to Assure Just and Reasonable Fares 


The Board Had No Discretionary Authority 
to Terminate the General Passenger Fare 
Investigation Without Deciding It After the 
Examiner Had Rendered an Initial Decision, 


the Parties Had Filed Exceptions and Briefs, 
and the Board Had Heard Oral Argument... 


HL The Relief Sought Herein Is Appropriate and 
Within the Power of This Court——____. 


ARGUMENT: 


L The Board Erred in Terminating the General 
Passenger Fare Investigation Without Decid- 
ing It, Because the Board Has a Statutory 
Duty to Assure Just and Reasonable Fares... 


The Board Had No Discretionary Authority 
to Terminate the General Passenger Fare 
Investigation Without Deciding It After the 
Examiner Had Rendered An Initial Decision, 
the Parties Had Filed Exceptions and Briefs, 
and the Board Had Heard Oral Argument. 


v 


IL The Remedy Songht Herein of Remand to the 
Board Witk Instructions to Decide the General 
Passenger Fare Investigation Is Appropriate 
and Within the Power of the Court..__ 
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Jurisdictional Statement. 


This case is an appeal pursuant to Section 1006 of the 
Civil Aeronautics Act of 1938' from an order of the 
Respondent Civil Aeronautics Board? by which it ter- 
minated, but only partially decided, a proceeding before’ 
it known as the General Passenger Fare Investigation, 
Docket 8008*. Petitioner Eastern Air Lines, Inc.‘ is one 
of twelve “‘trunk’’ air lines which were named as respond- 
ents in that proceeding®. Eastern has a vital interest in 
the case because it is required by law to charge only fares 
which are ‘‘just and reasonable’” and because it has a need 
for the revenues which ‘‘just and reasonable’? fares would 
produce, as stated in its Petition for Judicial Review 
herein’. 


Statement of the Case. 


The proceedings below were instituted by the Board, on 
its own motion, on May 10, 1956°. The order of investiga- 
tion stated® that the Board was proceeding under Sections 
2, 205, 403, 404 and 1002(d) of the Civil Aeronautics Act 
of 1938.2° Following consideration of written statements 
and oral arguments of interested persons, the Board on 

Pera teen nepal ons Ue 4990.8. C. A. 
While the Civil Aeronautics Act of has been by the Fed- 
eral Aviation Act of 1908, 72 Stat, 707, 49 U. S. C. A. §$§1801 et seg., 
ye eh the 1988 Act continue to be governed by it. 

‘ederal Aviation Act of 1958 §1501(b), 72 Stat. 809. The 1958 Act 
made no changes in the sections involved herein. References herein to 
ivil Aeronautics Act of 1938. 

2 Hereinafter referred to as “the Board.” 

8 Order E-16068 (Nov. 25, 1960); Tr. 1 through Tr. 314 

4 Hereinafter referred to as “Eastern.” 

5 Order E-10279 (May 10, 1956); Tr. 815-817. 

© Civil Aeronautics Act $404(a), 52 Stat. 998, 49 U. S.C. A. $484(a). 

T Page 2. 

8 Order E-10279; Tr. 815. 

*Tr. 816, 

10 of those sections set forth in the 


July 27, 1956 issued a further order™ affirming the state- 
ment of the scope and issues in the original order of investi- 
gation. As so defined, the matters to be investigated and 
decided were: 

«ce © © whether the fares and charges demanded, 
collected, and received by each of the respondents, 
individually or jointly with one or more of the other 
respondents, for the transportation of passengers 
within the continental United States, excluding 
Alaska, are generally unjust or unreasonable, and if 
found to be unjust or unreasonable, to determine 
what over-all percentage changes in the fares or 
charges of the respondents collectively or individually 

should be permitted or required.’ 


The General Passenger Fare Investigation commenced 
as a fare decrease case. However, less than a year later 
the economics of the air line industry had changed radically 
for the worse, and seven of the respondents filed tariffs 
reflecting a six per cent increase in passenger fares to be 
effective April 1, 1957 (plus an additional increase of one 
dollar per ticket in the tariffs filed by Eastern and Capital 
Airlines). By Order E-11135 (Mar. 15, 1957) the Board 
suspended those tariffs and ordered an investigation to 
determine their lawfulness. The pendency of that investi- 
gation, known as the Suspended Passenger Fare Increase 
Case, Docket 8613, necessitated interruption of the General 
Passenger Fare Investigation until the former could be com- 
pleted.* The six per cent increase was denied by the Board 
on September 25, 1957**, and the General Passenger Fare 
Investigation was resumed. 

Subsequently, the Board has recognized—albeit, Eastern 
believes, inadequately—the need of the air lines for addi- 
tional income by permitting some modest relief from fares 


11 Order E-10488, Tr. 322 et seq. 

12 Tr. 329, referring to the issues stated at Tr. 316. 
18 Tr. 828. 

14 Order E-11669 (Aug. 8, 1967). 

18 Order E-11812. 
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which had failed to keep pace with rising costs of operation?*. 
Such increases were specified to be temporary, pending final 
decision of the General Passenger Fare Investigation, which 
the Board indicated would be the vehicle by which it would 
grant permanent and fully adequate relief". The promise 
of fature relief, it may be fairly inferred, was a reason why 
the air lines accepted the temporary increases. 

Hearings in the General Passenger Fare Investigation 
commenced on November 18, 1957 and continued, with only 
brief recesses, for 142 days. The record was closed on August 
1, 1958 and comprised 13,357 pages of transcript of oral 
testimony and a comparable number of pages of prepared 
testimony and statistical materials“. [Briefs to the 
Examiner were filed by all parties on October 28, 1958, and 
on May 27, 1959 the Examiner rendered an Initial Decision 
of 189 pages, plus 114 pages of appendices. Exceptions to 
the Initial Decision were filed on June 8, 1959 and briefs to 
the Board on July 15, 1959. The Board heard oral argu- 
ment in the case on July 28-29, 1959 and took it under con- 
sideration. 

16 Order E-12208 (Feb. 25, 1958) ; C. A. B. Press Release 58-64 (Oct. 
14, 4, 968); Order E-18417 (Jan. 22, 1959); Order E-15486 (Jun. 23, 


WE. g RS ee announcing 
suspension : of increases proposed by T. W. A. Continental Airlines 
and indicating approval of lesser farease, te Board axid 


ion thereby jounced was made Order E-12208 
(Feb. 35, 1560), which alse elaborsied on the reasons for slowing & 


ses th AB. Drees Halonse 58-84 (Oct. 14, 1968) indicsted that the Boar? 
would allow the carriers to eliminate round trip and miscellaneous other 
Mscounts, yf the tariifs amending the rales hore a cut-off date of J se 
1959. That date was approximately the date by which the 
en meer ne Ren a final decision i in the General Passenger 
‘are Inves' 

Order E-13417 (Jan. 22, 1959) allowed certain surcharges for 
on jet aircraft to become effective. Order Tisise = 23, eon 
directed that those and an additional surcharge of one dollar 
on all tickets should expire on June 30, 1961. 


18 Petition for Judicial Review, page 5. 
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On November 25, 1960 the Board rendered its Order 
E-16068 complained of herein. 

Order E-16068 decided numerous sub-issues relating to 
legal and economic principles involved in determining the 
Jastness and reasonableness of passenger fares. However, 
it specifically avoided deciding the sole issue in the case as 
delineated by the order of investigation. The Board 
declined to decide whether existing fares are and will be 
jast and reasonable in the future, or if not, what fares 
would be just and reasonable. 

The pertinent language of Order E-16068 appears at 
Tr. 8, where the Board said: 


“‘Upon consideration of the record, the conten- 
tions of the parties, and Form 41%) data for recent 
years, we conclude that the record before us is inade- 
quate to permit the fixing of the fare level. However, 
the record does permit us to formulate significant 
standards which will contribute to the regulation of 


es. 

‘Our difficulty in attempting to prescribe the just 
and reasonable fare level from the present record is 
very basic. Neither the carriers nor Bureau Coun- 
sel"! have submitted forecasts of operations, reve- 
nues, and expenses which we find are reliable indicia 
of what fature results will be. In addition, there is an 
absence of data in the record presenting the experi- 
ence of operations with the new turbine-engine air- 
craft which are becoming an ever-larger element of 
the industry’s operations. In these circumstances, it 
would be futile to attempt to prescribe the appro- 
priate fare level on the basis of the record herein.”? 


Having thus refused to decide the issues under investi- 
gation, the Board terminated the proceeding”. 

It is Eastern’s contention herein that the Board had no 
authority to terminate the General Passenger Fare Investi- 


19 Form 41 is the form which all 
aieilinectuneirequized:torepietiortherie ates 
cerning their 


20 The reference to 


“Bureau Counsel” is to counsel for the Commercial 
Rates Section of the Board’s Bureau of Air Operations. 
31 Tr. 104. 


gation without deciding the sole issue in it; viz., the lawful- 
ness or unlawfulness of existing fares. That contention is 
based upon two premises: first, that the Board has an 
obligation to enforce the Civil Aeronautics Act, and second, 
that after four and-a half. years of litigation, after some 
25,000 pages of evidence have been assembled, after an 
Examiner has rendered an Initial Decision to which Excep- 
tions have been filed, after the parties have briefed the case 
to the Board and presented oral argument, then the parties 
and the public are entitled to a decision by the Board on a 
matter of grave public importance,—transportation rates. 
The remainder of this Brief will discuss those two 
premises and also the propriety of the remedy sought, a 
remand with directions to decide whether existing fares are 
just and reasonable, and if not, what fares would be just 
and reasonable, with permission to reopen the record to 
receive new ‘forecasts of operations, revenues, and 
expenses’’ and ‘‘data presenting the experience of oper- 
ations with the new turbine-engine aircraft,”’ if the Board 
should decide that such new data are necessary (Tr. 8). 


Summary of Argument. 


I. The Board Erred in Terminating the General Pas- 
senger Fare Investigation Without Deciding It, Because the 
Board Has an Affirmative Duty to Assure Just and Reason- 
able Fares. 


The Civil Aeronautics Board has a statutory duty to 
assure compliance with the Civil Aeronautics Act, including 
the provision of §404(a) requiring air carriers to charge 
only ‘‘just and reasonable” fares. Enforcement of that 
provision, as well as enforcement of the certificate and 
adequacy of service provisions, is an essential part of the 
regulatory plan adopted by Congress for the development 
of an air transportation system fully adequate to meet the 
requirements of the Post Office Department, domestic and 
foreign commerce, and national defense, as is borne out by 
the legislative history of the Act. No part of the overall 
plan of regulation may be neglected without destroying the 
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whole of it. The action of the Civil Aeronautics Board in 
terminating, without deciding, the General Passenger Fare 
Investigation instituted by it to enforce the ‘just and 
reasonable’ fare provisions of §404(a), was an erroneous 
neglect of its statutory duty. The sole issue in the case was 
whether existing fares are and will be just and reasonable, 
or if not, what fares would be just and reasonable. The 
Board has a statutory obligation to decide that issue, and 
it had no discretion to choose not to decide it. 

The Board itself in the order terminating the General 
Passenger Fare Investigation acknowledged that fare regu- 
lation is a duty under the Civil Aeronautics Act and not 
& discretionary activity in which it may engage or not-as 
it sees fit: : 

“‘Congress, by enactment of the Federal Aviation 
Act of 1958, has decided that the Government should 
regulate prices and profits and entry into business in 
the air-transportation industry and has assigned the 
Board the duty of performing this regulation. Con- 
tentions inthis proceeding that the Board should 
ignore this mandate of Congress and should leave 

ese matters to determination by competitive forces 
merit little consideration. The Board must fiz 
reasonable rates in proceedings raising the issue of 
such rates so long as the Act requires it to do 80.” 
(Tr. 109) (Emphasis supplied). 


The duty of an administrative agency to enforce the legis- 
lative policies of the Act creating it is well-established. Heit- 
meyer v. Federal Communications Comm’n, 68 U. 8. App. 
D. C. 180, 95 F. 2d 91, 100 (1937), rev’d on other grounds 
sub nom. Fly v. Heitmeyer, 309 U. 8. 146 (1940); Anchor 
Coal Co. v. Public Service Comm’n, 123 W. Va. 439, 15 8. E. 
2d 406 (1941); accord, United States ex rel. Kansas C. 8. 
Ry. v. Interstate Commerce Comm/’n, 252 U. 8. 178 (1920). 
Such an agency may not, by discretionary action in termi- 
nating a proceeding before it short of a decision, counte- 
nance & violation of the very law it was created to enforce. 
Publia Cars, Inc. v. Yellow Cab & Baggage Co., 130 Neb. 
413, 265 N. W. 240 (1936): Rocky Mountain Motor Co. v. 
Pikes Peak Auto Livery, 38 P.U. B. (n.8.) 255 (Colo. Pub. 
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Util. Comm’n, Case No, 4835, Apr. 1, 1941). Vestment of 
power in an administrative agency includes a correlative 
duty to exercise it. WN. L. R. B. v. Radio & Television 
Broadcast Engineers, 364 U. 8. 573 (1961); Richfield Ou 
Corp. v. California Public Util. Comm’n, Cal. 2d - 
354 P. 2d 4, cert. denied sub nom. Southern Counties Gas Co. 
v. Public Util. Comm’n, 364 U. S. 900 (1960) ; Bankers Life 
é Cas. Co. v. Cravey, 208 Ga. 682, 69 S. E. 2d 87 (1952). 

The reason given by the Board for its failure to decide 
the General Passenger Fare Investigation was a lack of 
reliable forecasts of future operations, revenues, and 
expenses and a lack of information concerning experience 
with turbine-powered aircraft. That is not an acceptable 
excuse for failure to decide the case and enforce the Act. 
In the first place, the reason for the record’s deficiencies, 
if any, is the twenty-seven month lapse between the close of 
the record and the issuance of the order terminating the 
proceeding. More than half of that time elapsed after oral 
argument. Beyond that, however, the Board had an affirm- 
ative duty to ascertain the facts necessary to decide the 
case, if the record was inadequate as it stood for decision. 
Isbrandtsen Co. v. United States, 96 F. Supp. 883 (S. D. 
N. Y. 1951), aff’d sub nom. Rederi v. Isbrandtsen Co., 342 
U. S. 950 (1952). Moreover, the Board has not hesitated 
to decide cases involving the ‘‘adequate service’? provisions 
of §404(a) despite the protests of carriers that a record 
based upon operations, revenues, and expenses with piston- 
powered aircraft should not be relied upon to decide cases in 
which service would be provided largely with turbine- 
powered aircraft. F.g., Washington-Baltimore Adequacy of 
Service Investigation, Docket 8148, Order E-16061 (Nov. 
22, 1960); Fort Worth Investigation, Docket 7382, Order 
E-15770 (Sept. 14, 1960). 

The Board has a positive duty to decide the cases before 
it, particularly such cases as the General Passenger Fare 
Investigation which involve substantial public interest in 
the enforcement of the policy of the Civil Aeronautics Act. 
Where the record is insufficient for decision, the Board has 


& further duty to exercise its investigative powers under 
$§407(e), 415, 1002(d), and 1004 to supply the necessary 
information: 


Filed Exceptions and Briefs, 
and the Board Had Heard Oral Argument. 


that far. The recent decision 
Gas Co. v. Federal Power Comm’n, No. 
1961), is precisely in point. In 

ission had reached the 


for the Court, Judge Prettyman said: 


opinion that the 
evidence the parties 


it had an 
e that it will not enter upon a hearing. 


“Commit Soems to us that the statute requires 
the Commission to make an early choice between its 


discretion and the binding necessities of a decisional 
process. It cannot, we think, pursue one course 
almost to the end and then protect its last step by 
reverting to its discretionary power. This may not 
be too important in the case at bar as a lone specific 
case, but as a general rule applicable to administra- 
tive proceedings generally, which it would be if we 
laid it down as a rule for this case, it would be a 
major error of considerable importance.’’ (Slip- 
sheet pp. 6-7). 


The Minneapolis Gas case is on all fours with the case 
at bar and should be dispositive. However, other cases have 
reached the same result. In Greensboro-High Point Aér- 
port Authority v. Civil Aeronautics Board, 97 U. S. App. 
D. C. 358, 231 F. 2d 517 (1956), this Court held that the 
petitioner was entitled to a decision on an issue raised by 
it and not decided by the Board in its final order and 
remanded the case to the Board for decision, with permis- 
sion to take further evidence if necessary. See also Louts- 
ville d N. R. R. v. Behlmer, 175 U.S. 648 (1900) ; East T. V. 
é G. Ry. v. Interstate Commerce Comm’n, 181 U. S. 1 


(1901) ; Borough of Greensburg v. Public Service Comm’n, 
268 Pa. 177, 110 Atl. 750 (1920). 


Ill. The Relief Sought Herem Is Appropriate and 
Within the Power of This Court. 


The relief sought herein, a remand with directions to 
decide the case and with permission to take such further 
evidence as the Board may deem necessary, is the same 
relief granted in identical and similar situations in the 
Minneapolis Gas, Greensboro-High Point, Behlmer, and 
East T. V. é G. Ry. cases, supra. It is appropriate and 
within the power of this Court. 
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ARGUMENT. 


Aeronauties Act (52 Stat. 
A. §484(a)) Tequires all air lines to charge 
Civil Aeronautics 


ing observed, 


A. §642) 
d powers 


and also section 404(a). \ 
Section 1002 requires that remedial action be taken by. 

the Board only after notice and hearing i 

the Board could not find an 


for the carriage of pe: in §1002(e) must 

be given meaning. Duty is not synonymous with discretion. 
The nature of the Board’s obli 

maintenance of 


* Ais Freight Rate Investigation, 9 C. A. B. 240, $51 (1948). 
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interpretation. The Civil Aeronautics Act was the culmi- 
nation of several years of effort in Congress by members 
of that body and by the air transport industry itself to 
provide governmental regulation as a means to economic 
stability. The particular sessions of Congress involved are 
the First and Third Sessions of the Seventy-fifth Congress. 
In those sessions a number of proposals were considered, 
all substantially identical, except in the wording of the 
policy statement and the certificate of public convenience 
and necessity provisions and except for the agency to which 
the regulation would be committed. The ratemaking and 
tariff provisions, with which this case is concerned, were 
lifted almost in toto from Parts I and IT of the Interstate 
Commerce Act (49 U. S. C. A. ch. 1 & 8) and were sub- 
stantially, if not precisely, identical in all of the several 
bills considered by those sessions of Congress. 

Of particular interest is the testimony of Commissioner 
Joseph B. Eastman of the Interstate Commerce Commis- 
sion, who had also served as Federal Coordinator of Trans- 
portation. In a letter to the Chairman of the Senate Com- 
mittee on Interstate Commerce, included in Hearings 
Before Subcommittee of Committee on Interstate Com- 
merce of United States Senate on S. 2 and S. 1760 (75th 
Cong., ist Sess.) 41 et seq., Commissioner Eastman wrote: 


“‘Recently there has been a sharp reduction in 
passenger fares by at least three scheduled air-trans- 
port companies in a competitive race for more busi- 
ness, and another company has inaugurated an air- 
freight service at rates substantially lower than 
mit meee vier refore, that without 

t appears, therefore, wi some govern- 
mental supervision over rates, fares, charges, and 
practices for the transportation by air of both per- 
sons and property, as well as mail, a situation may 
be created which will endanger the stability of com- 
mercial air transport in the United States. At pres- 
ent our jurisdiction over rates is limited to establish- 
ing fair and reasonable rates of compensation for the 
transportation of air mail under contracts between 
the Post Office Department and the carriers. The 
Air Mail Act specifically directs that in making 
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determinations of such rates we shall take into con- 
sideration the revenues and profits from all sources. 


passenger and express revenues, therefore, 
are now important factors in fixing Se rates, 
there is no regulatory control over the rates from 
which such revenues are derived, and nothing to pre- 
vent destructive competition in such rates, possibly 
> the expense of the Government”? (Hearings, p. 


Commissioner Eastman’s oral testimony in those Hearings 
before the Senate Subcommittee is also noteworthy: 


‘*Now, I might say also that as Coordinator my 
general conclusions as to transportation regulation 
were these: I think there can be no question that 
important forms of public transportation must be 
regulated by the Government. That has been 


‘Therefore, I think the present competition 
instead of decreasing the need for Government regu- 
lation, has increased it’? (Hearings, pp. 67-68). 


Describing the regulatory scheme proposed in S. 2, Com- 
missioner Eastman testified that it follows the ‘usual pat- 
tern of reguatory bills,’? with language similar to the laws 
regulating rail and motor carriers (Hearings, p. 70). 
Another important witness at those Senate Subcom- 
mittee hearings was Colonel Edgar S. Gorrell, president 
of the Air Transport Association, who testified: 
‘*The distribution of the cost burden among the 
various classes of 
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oo ss ES 
cient management, will come.’? (Hearings, pp. 
438-39). 

‘‘The bill as drawn provides what seems to me the 
appropriate method of determining compensation. 
It is a method quite similar to that 
case of transportation by railroads; since the 
Commission is to fix other rates, which themselves 
will have some effect upon the cost of transportation 
of mail, it would seem that the same Commission 
should determine reasonable pay for mail carriage.’’ 
(Hearings, p. 465). 

‘‘Farthermore in 1916 passenger and property 
rates had long been regulated in the case of railroads. 
Among the air carriers this matter is only now to be 
ae under regulation for the first time, yet it is vital 
in determining mail rates since, as Professor Sharf- 
man points out in his study of the Interstate Com- 
merce Commission, rate regulation of any class of 
traffic necessarily depends largely upon the rates of 
other classes.’ (Hearings, p. 491). 


Mr. Paul A. Wright, an official of United Air Lines 
Transport Corp., made the following statement to the 
Senate Subcommittee concerning rate regulation: 


“¢A second primary premise which we Om is vital 
to the future development of the industry is the estab- 


Summarizing S. 2 in the light of its remedial purposes, 
the full Senate Committee said: 


“The recognized and accepted principles of the 
regulation of public utilities, particularly as applied 
to other forms of transportation, have been incorpo- 
some 2? (S. Rep. No. 686, 75th Cong., Ist Sess., 
p- 2). 


Turning to the Third Session of the Seventy-fifth Con- 
gress and the specific bills which, as amended, became the 
Civil Aeronautics Act of 1938, the same comments apply. 
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As Colonel Gorrell testified, ‘‘This bill aims at the same 
target as did last year’s bill, namely, the economic regula- 
tion of the air-transport industry * * * (Hearings Before 
House Committee on Interstate and Foreign Commerce on 
H. B. 9738 (75th Cong., 3d Sess.) 310). Comparison of 
S. 2 (both the original and the substitute) and H. R. 7273 
from the First Session, H. R. 9738 from the Third Session, 
and the Civil Aeronautics Act of 1938 discloses no signifi- 
cant differences in the ratemaking provisions involved in 
this case, except as to the power to be given the Board (or to 
the Interstate Commerce Commission in the earlier bills) 
to regulate rates for foreign and overseas transportation. 
Consequently, all of the testimony on all of the bills, as they 
pertained to rate regulation, is applicable to the final legis- 
lative product. 

In the Third Session, the following colloquy between Mr. 
Jack Frye, president of T. W. A., and Congressman Sadow- 
ski pinpoints the fact that mandatory exercise of the rate- 

ing power was intended: 


‘Mz. Savowsgr. Do yon feel that there is enough 


business in this industry now to permit these com- 
panies to operate on a profitable basis? 

“ Ferz. I feel that with proper regulation 
and with a proper adjustment of air-mail rates; yes. 

““Mr. Sapowsxr. Proper regulation? 

“Mz. Fare. Yes, sir. 

“Mz. Sapowsxr. Do you mean by proper regula- 
tion the issuance of certificates of public convenience 
and necessity? 

“Mz. Frye. I mean the issuance of those cer- 
tificates. That does not really mean anything in 
itself, but beyond that, the regulation of the industry 
as to rates and practices and to insure that the indus- 
try as a whole continues in business along lines of 
sound business practices,”? (Hearings Before House 
Committee on tataeatate and Foreign Commerce on 
H. RB. 9738 (75th Cong., 3d Sess.) 187). 


The substance of the above abstract from the legislative 
history of the Civil Aeronautics Act of 1938 indicates that 
Congress followed the regulatory plan which it had 
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‘employed earlier for the rail and motor carrier industries, 
which plan utilized a two-pronged approach. The carriers 
would be protected from irresponsible newcomers by the 
requirement of certificates of public convenience and neces- 
sity. The carriers would be protected from destructive rate 
‘competition and the public from exorbitant rates by the 
substitution of rate regulation for unbridled competition. 
In order for the plan to work, it has been necessary for the 
Board, and for other regulatory agencies proceeding under 
similar legislation, to employ both prongs. There is no 
advance of the public interest in a sound transportation 
system by limiting entry under the certificate provisions, 
while at the same time allowing certificate-holders to destroy 
themselves in rate wars. Nor is the public interest advanced 
if competition is reduced by restriction of entry, unless the 
regulatory agency takes affirmative steps to protect the 
public from excessive charges. In any view, rate regulation 
is an indispensable element of public utility regulation in 
the United States. 

That such was the regulatory plan intended by Congress 
is evidenced by testimony of members of the Board and its 
staff concerning fare regulation and the General Passenger 
Fare Investigation before the Appropriations Committee of 
the House of Representatives. In Hearings Before Sub- 
committee of Committee on Appropriations of House of 
Representatives (84th Cong., 2d Sess., 1956, H. R. 10899), 
the following colloquy took place between Congressman 
Yates and Mr. Irving Roth, Chief of the Rates Division of 
the Board staff (p. 814): 


‘“‘Mr. Yates. Has the Board established pas- 
senger rates? 

*‘Mr. Rorn. There are relatively few passenger 
rate proceedings in which the Board goes through a 
full-scale rate case and comes out with a decision on 
the fair rate of return. 

‘‘Mr. Yates. Is that not required under the law? 
As I understand the regulatory process in establish- 
ing rates, the Commission is supposed to come to a 
determination first of the amount of the rate base 
and then apply a fair rate of return to that rate base 
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in order to establish just and proper rates. Is that 
correct? 
‘‘Me. Rorn. I think your statement is correct 
insofar as it goes. 
‘‘Me. Yates. In what respect is it deficient? 
“tM. Ror. There is a lot more to the ratemak- 
ing process than that. As far as it goes it is abso- 
ee correct.’? 


Subsequent statements by Congressman Yates in the 
course of that hearing, not challenged by any of the other 
members of Congress present or by the Board members who 
were there (all five), are also revealing of the legislative 
plan. Congressman Yates said: 


‘‘Me. Yares. The carriers are now subject to 
protection under the prevailing theory of regulated 
monopoly. The theory of regulated monopoly 
assumes that those who occupy the field as regulated 
public utilities at the present time will be protected 
if they give the public the best possible service at 
just and fair rates. The questions I have asked this 
morning and the answers I have received do not 
satisfy me that the Board has acted consistently. It 
has not established by properly recognized methods 
whether each of the carriers is charging more than 
fair and just rates. Yet, they deny certificates to 
possible competitors * ° *’? (Hearings, p. 816). 

‘‘Me. Yares. When the Congress established this 
Board and gave it authority to protect the carriers 
against uncertificated competition, it intended that 
the rates charged should not be exorbitant. This 


Board is supposed to protect — public against 
excessive fares.’’ (Hearings, p. 819). 


While the above statements were made at a time when air 
line profits were at historic peaks and primary concern was 
that fares might be unlawfully high, the same duty and the 
same concern exist under the Act today respecting unlaw- 
fully low fares. 

Testimony of Chairman Durfee of the Civil Aeronautics 
Board in Hearings Before Subcommitee of Committee on 
Appropriations of House of Representatives (85th Cong., 
2d Sess., 1958, H. R. 6700) also pertained to the Board’s 
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ratemaking powers and duties. Chairman Darfee testified 
as follows concerning the General Passenger Fare Investi- 
gation: 


‘‘Mr. Dunrze. * * * I was not appalled at the 
idea of having to face a general fare investigation. 
°° ° I felt that was a responsibility I had to face up 
to when I became Chairman of this Board’? (Hear- 
ings, p. 910). 


During the course of questioning by Congressman Yates, 
the following pertinent statements were made: 


“Mr. Yares. * ° * Does the CAB not have the 
burden of determining whether or not the rates for 
passengers are just and reasonable? 

“‘Mr. Dunrzs. I believe the statute, as I recall, 
sir, states the responsibilities. I think it says they 
shall determine whether the rates are unjust or 
unreasonable. 

‘‘Mr. Yares. And does it give the burden to the 
Board to adjust them or to suspend rates that are 
unjust and unreasonable? 


‘‘Mz. Durrer. I believe the statute places the 
burden on the Board to determine whether a rate is 
unjust or unreasonable; yes. 

“ee e 


““We have instituted this investigation to deter- 
mine whether existing fares are just and reasonable. 
If they are unjust or unreasonable, we determine 
what a just and reasonable fare would be * * °”? 
(Hearings, p. 940). 


Following testimony about the burden on the Board’s staff 
caused by the simultaneous pendency of the General 
Passenger Fare Investigation and the Suspended Passenger 
Fare Increase Case (see supra, p. 2), Mr. Yates asked: 


“Mr. Yates. What you are doing is telling this 
committee that the CAB does not have the staff to 
carry out its function, then? 

‘‘Mr. Durrzz. We do not have the staff to carry 
out the function of rate regulation as contemplated 
in this investigation [the General Passenger Fare 
Investigation]. 


18 


‘‘Mr. Yatzs. And the investigation is contem- 
plated by the statute, is it not? 

“Mz. Dunrez. I assume it is, 

“Mr. Yates. That is right.” (Hearings, p. 941). 


It is apparent throughout that the Board and the Con- 
ress considered ratemaking under the Civil Aeronautics 
Act a mandatory duty of the Board, not a discretionary 
authority. ; 

This Court has already held that the Civil Aeronautics 
Board has no discretion to ignore the certificate provisions 
of the Act. American Airlines, Inc. v. Civil Aeronautics 
Board, 98 U. S. App. D. C. 348, 235 F. 9d 845 (1956), cert. 
denied, 353 U. S. 905 (1957). In the instant case Eastern 
asks this Court to rule that the Board may not disregard the 
ratemaking provisions either. 

In this connection it should be observed that the Board 
did not find in Order E-16068, complained of here, that 
there is no present need for it to exercise its ra i 
powers. Had it made su 
fication for its inaction. 
exist where the forces of 


(Tr. 79 through Tr. 84) 

of public utility regulation 
former passage, the Board 
might prescribe provide too 


ence throughout that pas 
be ‘‘fixed”’ or “‘get?? or 
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duty to regulate is inherent in recognition of the strong 
carrier-weak carrier problem, for if there were no duty 
to regulate, but only a discretionary power, there would 
be no problem. It is only because the Board has a duty to 
protect the return of the weaker carriers and to limit to a 
fair rate the return of the stronger carriers that the problem 
exists. If the Board had discretion to exercise its rate- 
making powers or not, as it might see fit, then it could 
prescribe a rate for the most profitable carrier and let 
the weaker ones fail, or prescribe a rate for the least 
profitable carrier and let the more profitable ones reap the 
harvest. By choosing not to exercise a discretionary power, 
the Board could avoid that difficult problem altogether. 
But this is not the law, and the Board clearly recognized 
that it is not when it added six pages to an already lengthy 
opinion in an effort to meet the problem. 

The duty to regulate is even more clearly recognized in 
the following passage from Order E-16068: 


“Congress, by enactment of the Federal Avia- 
tion Act of 1958, has decided that the Government 
should regulate prices and profits and entry into 
business in the air-transportation industry and has 
assigned the Board the duty of performing this 
regulation. Contentions in this proceeding that the 
Board should ignore this mandate of Congress and 
should leave these matters to determination by com- 
petitive forces merit little consideration. The Board 
must fiz reasonable rates in proceedings raising the 
issue of such rates so long as the Act requires it to 
do so. Requests for change in the Act should be 
addressed to Congress. However, it is appropriate 
to observe that the air-transportation industry is 
characterized by competition between two or more 
carriers for most of the high-density segments of 
the domestic-trunkline route system. But the restric- 
tion on entry of new carriers into the business and 
of existing carriers into areas not covered by their 
certificates renders it impossible on this record to 
conclude that free-market forces can be depended 
upon to prevent either too low or too high returns 
on capital.’? (Tr. 109) (Emphasis supplied). 


This statement is unequivocal. It cannot be reconciled 
with the Order terminating the case without deciding it. 
The Board specifically acknowledged that it ‘‘must fix rea- 
sonable rates in proceedings raising the issue of such 
rates.’ The only issue in the General Passenger Fare 
Investigation was what would be just and reasonable rates. 
With that issue raised, the Board had a binding, inescapable, 
statutory duty to decide it. 

It may also be observed that the last sentence of the 
preceding quotation is an affirmative finding that competi- 
tion is sot in such a delicate balance with monopoly as 
to make rate regulation unnecessary. 

No clearer statement of the statutory burden upon the 
Board to regulate rates could be made than the one just 
quoted from the decision below. However, it is not the 
first time that the duty has been recognized by the Board 
in decided cases. In the Suspended Passenger Fare 
Increase Case, the Board said that it has the “right and 
duty to regulate passenger fares.’? Order E-11812 (Sept. 
25, 1957), mimeo. p. 32. The concurring opinion of C. A. B. 


Member Hector to that order is noteworthy also. He 
said: 


“The Board, however, is charged by Congress 
with the duty to ‘foster sound economic conditions’ 
in air transportation. In the exercise of this duty 
the Board must examine into the general reasonable- 
ness of air carriers’ future plans, particularly when 
these plans impinge directly on areas of special 
Board responsibility such as the level of fares.” 
(Coneurring opinion, p. 2). 


In the Air Freight Rate Investigation, 9 C. A. B. 340 
(1948), the Board held that it had an affirmative duty to 
regulate rates in order to carry out the objectives of the 
Act. It also referred specifically to ‘‘our rate-making 
powers and duties’’ (emphasis supplied). (9 C. A. B. at 
351). 

This is not a doctrine peculiar to the Civil Aeronautics 
Board, or to federal agencies alone, or even to public 
utility regulation. Where enforcement of = statute is com- 
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mitted to an administrative body, that body has a duty to 
enforce which is as great as the power to enforce. A 
review of some of the authorities to this effect may be 
helpful. In United States ex rel. Kansas C. 8. Ry. v. 
Interstate Commerce Comm’n, 252 U. S. 178 (1920), it 
was held that the I. C. C. was powerless to disregard the 
cost of reproduction of a railroad’s right-of-way in a statu- 
tory evaluation proceeding because the Commission thought 
such cost unascertainable. The Court ruled that the Com- 
mission was obliged to follow Congress’ directive, even 
though it required ‘‘close scrutiny and scrupulous analysis 
in its consideration and application.”’ 

Concerning the duty to enforce, this Court said in Heit- 
meyer v. Federal Commumications Comm’n, 68 U. S. App. 
D. C. 180, 95 F. 2d 91, 100 (1937), rev’d on other grounds 
sub nom. Fly v. Heitmeyer, 309 U. S. 146 (1940) : 

‘‘Proper administration of the law by govern- 
mental agencies such as the Communications Com- 


mission requires careful observance of the pro- 
cedures established by Congress. For the protection 


of the people generally, to say nothing of the agencies 
themselves, convenience of administration cannot be 
permitted to justify non-compliance with the law, or 
the substitution of fiat for adjudication.”’ 


State decisions are to the same effect. In Anchor Coal 
Co. v. Public Service Comm’n, 123 W. Va. 439, 15 S. E. 2d 
406 (1941), the Commission had refused to prescribe rail 
rates for the transportation of coal from a particular field 
to South Charleston on the ground that no matter what the 
rate, the producers in that field could not compete in that 
market. The court reversed, holding that the Commission 
was required by law to prescribe such rates: 


‘‘But when a rate is attacked, it is the clear duty 
of the commission to investigate the complaint, hear 
testimony and argument, and then decide whether 
the rate under attack shall remain undistur be 
reduced, or increased. The paramount purpose of 
the eoetien of the commission was to protect all 
interested parties in the maintenance of reasonable 


rates, tolls and charges by those coming within the 
purview of its authority, and nothing less than a 
hearing and decision on the question will serve to 
carry out that primary purpose.’’ 123 W. Va. at 449- 
50, 15 S. E. 2d at 411. 


The significant point here is that the hearing alone is not 
sufficient to meet the requirements of law; it must be fol- 
lowed by decision. 

On motion to dismiss an investigation to determine a 
violation of the Colorado motor carrier regulatory law, 
the Colorado Commission held: 

“‘This Commission is without jurisdiction to sanc- 
tion or permit violations of law or of its decisions. 
Therefore, any order by this Commission dismissing 
or suspending this proceeding would be beyond its 
jurisdiction and would result in operations by the 
respondent in violation of this Commission’s deci- 
sions and, consequently, in violation of law.’? Rocky 
Mountain Motor Co. v. Pikes Peak Auto Livery, 38 
P. U. B. (n.s.) 255, 256 (Colo. Pub. Util. Comm’n, 
Case No. 4835, Apr. 1, 1941). 


Richfield Oi Corp. v. California Pub. Util. Comm’n, 

Cal. 2d , 304 P. 2d 4, cert. denied sub nom. Southern 
Counties Gas Co. v. Public Util. Comm’n, 364 U. S. 900 
(1960), held that the California Commission was “obligated 
to exercise’’ its ratemaking authority. Also holding that 
the state commission created to regulate public utilities must 
enforce the regulatory laws is Publiz Cars, Ine. v. Yellow 
Cab & Baggage Co., 130 Neb. 413, 265 N. W. 240 (1936) 
(Commission could not refuse to investigate complaint to 
cancel a competitor’s authority where reasonable ground 
requiring cancellation was alleged). 

The Missouri Commission, in Subscribers v. Speed Tel. 
Co., 34 P. U. B. 3d 32 (Mo. Pub. Serv. Comm’n, Case No. 
14341, May 2, 1960), clearly recognized its duty to regulate 
for dual public purposes: 

‘*The law places the duty upon the Missouri Pub- 
lic Service Commission to look after the interest of 
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the general public to see that they are served by 
utilities, coming under its jurisdiction, in a manner 
that is both adequate as well as fair. But the reverse 
is also true. The law imposes the duty upon the 
Missouri Public Service Commission to so regulate 
public utilities that they may receive an adequate 
and fair return on their investment, while, at the 
same time rendering to the public adequate service.”? 
34 P. U. BR. 3d at 35. 


As will be pointed out hereinafter, the relationship between 
the duty to provide adequate service and the right to just 
and reasonable rates is particularly crucial in the regula- 
tion of air lines by the Civil Aeronautics Board. 

Turning to administrative agencies other than those 
which regulate public utilities, the law is the same. In 
N. L. R. B. v. Radio & Television Broadcast Engineers, 
364 U. S. 573 (1961), the Labor Board had, in accordance 
with its past policy, declined to decide a jurisdictional dis- 
pute between two unions. The Court reversed, declaring 
that the Labor-Management Relations Act of 1947 
empowered and directed it to decide such cases and that 
it must exercise its jurisdiction. 

Under the Longshoremen’s Act (33 U. S. C. A. §§901 
et seq.) the Deputy Commissioner is empowered to deter- 
mine whether compensation is due an injured worker under 
the terms of that law, its remedies being exclusive. The 
Deputy Commissioner has an enforceable duty to make 
such determinations. Atlantic & Gulf Stevedores, Inc. v. 
Donovan, 274 F’. 2d 794 (5th Cir. 1960). 

An insurance commissioner given broad investigative 
powers to determine compliance with the laws governing 
insurance companies was held to have an obligation to con- 
duct investigations where reasonable cause appeared in 
Bankers Life & Cas. Co. v. Cravey, 208 Ga. 682, 69 S. E. 2a 
87 (1952). The court stated: 


“By conferring the power on the Commissioner, 
the law, in equal measure, lays upon him the duty 
to do so whenever there is an apparent need for infor- 
mation * * *? (208 Ga. at 686, 69 S. E. 2d at 90). 
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In all of the foregoing cases the duty to regulate, the 
duty to enforce, the duty to exercise the power conferred; 
are all stated unequivocally. There are no conditions 
attached. Where the jurisdiction and authority exist, they 
must be exercised. The courts recognized no reason as 
valid for failure to perform the statutory obligation. 

The reason given by the Board here for failing to per- 
form its statutory duty was an alleged inadequacy of the 
record concerning forecasts of future operations, revenues, 
and expenses and concerning the experience of the carriers 
with turbine-powered aircraft (Tr. 8). At the time the 
record was closed (August 1, 1958) and briefs to the Exam- 
iner filed (October 28, 1958), turbine-powered aircraft were 
not a factor at all. Capital Airlines’ tarbo-prop Viscount 
was the only turbine-powered airplane in commercial ser- 
vice. Of course, when the Board’s Opinion was rendered on 
November 25, 1960, the record was older, but the age of the 
record does not affect the interest of the public and the air 
lines in just and reasonable fares. 

Respecting the reliability of the forecasts of future 
operations, revenues, and expenses contained in the record, 
the Court requires no expertise to appreciate the difficulties 
involved in making such forecasts three years into the 
future. The nearer at hand the period for which the fore- 
cast is to be made, the greater is the possibility that it will 
be @ reasonably close approximation of actual experience. 
In the fall of 1957, when the hearings commenced, calendar 
1961 was a full three years away. The economic recessions 
of 1958 and 1960 and their effect on traffic, of which this 
Court may take judicial notice (Atchison, T. & S. F. Ry. 
v. United States, 284 U. 8. 248 (1932)), could not have been 
taken fully into account. That the periods in the forecasts 
still in futuro at the time of decision were far removed in 
time from their preparation, thereby reducing their reli- 
ability, cannot be charged to the carriers or to the public, 
whose interests are to be protected by the Board’s ratemak- 


processes. 
Tt seems clear that when a regulatory agency considers 
the record inadequate, it has an affirmative duty to investi- 
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gate the deficiencies and obtain such evidence as may be 


necessary to fill the gaps. It was apparently the view of 
the Board that it had no such duty in this proceeding. In 
this connection the following statement by Judge Frank 
of the Second Circuit is apposite: 


“‘This is a somewhat surprising contention, to be 
contrasted with the following views of Commissioner 
Aitchison of the Interstate Commerce Commission 
concerning the obligations of administrative agen- 
cies: ‘They are not merely expected to call balls and 
strikes, or to weigh the evidence submitted by the 
parties and let the scales tip as they will. The agency 
does not do its duty when it merely decides upon a 
poor or nonrepresentative record. As the sole rep- 
resentative of ae se lic, which is a third party in 
these proceedings, the agency owes the duty to inves- 
tigate all the pertinent facts, and to see that they 
are adduced when the parties have not put them in 
°° °. The agency must always act upon the record 
made, and if that is not sufiment, it should see the 
record is supplemented before it acts: It must always 
preserve the'elements of fair play, but it is not fair 
play for it to create an injustice, instead of remedy- 


ing one, by omitting to inform itself and by 
ignorantly when intelligent action is possible * * *.7% 


Subcommittee Hearings on S. 674, S. 675 and S. 
918, April 23, 194, Bp. 465-466.” 


The foregoing statement was made in reply to a contention 
of the government that the Shipping Board had no duty to 
inquire into unjust or unfair discrimination in Isbrandtsen 
Co. v. United States, 96 F. Supp. 883, 892 (S. D. N. Y., 1951), 
aff’d sub nom. Rederi v. Tivrondtson Co., 342 U. 8. 950 
(1952). 
Similar to the case at bar is Re Indianapolis Rys., Inc., 
55 P. U. B. (n. 8.) 374 (Ind. Pub. Serv. Comm’n, Case No. 
16288, Aug. 29, 1944). In that case the Commission had 
instituted an investigation into the reasonableness of the 
earrier’s fares. A statutory ‘public counselor” had sub- 
mitted some evidence and’ rested his case. The carrier 
moved to dismiss on the ground that there had been no 


prima facie showing that its fares were unreasonable. In 
denying that motion the Commission said: 


ty esponsibility 

the public counselor.”” (55 P. U. B. (n. s.) at 376). 

cco @ ° if the Commission feels at the time the 
public counselor rests his case that there is insufii- 
cient evidence on any or all the issues involved in 
the emeeeaon and hearing, then it is not only the 
right but the duty of the Commission to supply the 
necessary evidence, if such evidence is available.’’ 
55 P. U. R. (n. 8.) at 377. 


In the case at bar, if the Board found the record lacking 
on one or more points, it should have provided for the taking 
of further evidence to supply the deficiency. By terminat- 
ing the proceeding without deciding it, the Board has per- 
petuated, in Petitioner’s belief, unjustly and unreasonably 
low fares. 

The Board has fall power and authority to procure any 
evidence it needs. It has the broad investigative power of 
§1002(d) of the Act. It has the power to inspect the prop- 
erty, books, and records of the carriers under §407(e) (52 
Stat. 1000, 49 U. S. C. A. §487(e)). It has the power to 
inquire into the carriers’ managements and to compel fall 
and complete reports and other information under §415 
(52 Stat. 1004, 49 U.S. C. A. §495). It has subpoena powers 
under §1004 (52 Stat. 1021, 49 U. S. C. A. §644). Needless 
to say, those powers have been exercised to their fullest 
extent by the Board and its staff in obtaining evidence for 
Board proceedings—including the one here involved. The 
carriers prepared forecasts of future operations twice in 
the General Passenger Fare Investigation, first pursuant to 
the requests of the Board’s staff at the Prehearing Confer- 
ence (Tr. 332-34), and again at the request of the Board in 
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Order E-11669 (Aug. 8, 1957) (Tr. 336), the latter forecasts 
being for the years 1958 through 1962. The Board thus had 
adequate means at its disposal to inform itself of the car- 
riers’ experience with turbine-powered aircraft. 

As for the need for reliable forecasts of the carriers’ 
futare operations, revenues, and expenses, it is apparent 
on the face of the Board’s opinion (Tr. 8) that the carriers 
and the Board’s own staff had included such forecasts 
in the record, as stated above, and that the Board was dis- 
satisfied with them. That being so, it should have provided 
for the recasting of the exhibits to take into account more 
recent information than that available three years ago, so 
as to improve their reliability. Moreover, the Board has 
not been reticent in applying its own expertise in this 
field and also in the field of jet operations in other recent 
cases which compelled carriers to provide additional flights 
to various cities on their systems, so-called ‘‘adequacy of 
service’’ cases, such as that involved in Capital Airlines, 
Inc. v. Civil Aeronautics Board, U.S. App. D. C. No. 15475, 
281 F. 2d 48 (1960). A few instances will clarify the import 
of such orders. 

In the Washington-Baltimore Adequacy of Service 
Investigation, Docket 8148, most of the respondent carriers 
were ordered to provide new and additional Baltimore 
services. C. A. B. Order E-15162 (Apr. 29, 1960). That 
case was tried altogether on evidence related to piston- 
engined aircraft, and on petitions for reconsideration 
the carriers urged that the advent of turbine-powered 
aircraft had so altered the economics of the industry that 
no additional services should be ordered without taking 
further evidence concerning their effect. In its ‘‘Supple- 
mental Opinion and Order on Reconsideration”’ the Board 
substantially denied the petitions and adhered to its ‘‘guide- 
line”? of requiring single-plane, limited-stop service between 
Baltimore and cities exchanging with Baltimore as many 
as ten passengers a day. Discussing the absence of evi- 
dence concerning turbine-powered aircraft, the Board said 
in the Supplemental Opinion: 
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The cost of providing air transportation is fully as 
Mmportant in an adequacy of service case, of course, as 
in a fare case, since the Board may compel only economi- 
cally feasible service. See Atlantic C. L. R. R.v. Wharton, 
207 U. S. 328. (1907). The Board discussed the matter of 
cost of service in detail at pages 27-34 of the Supplemental 
Opinion (Order E-16061), but it made no reference to any 
problem of lack of data for turbine-powered equipment. 
That order was rendered only three days before the order 
in the General Passenger Fare Investigation. 

, The ten passenger a day guideline and the forecasts of 
which cities would exchange as many as ten passengers 
a day with Baltimore so as to be entitled to one or a speci- 
fied greater number of single-plane, limited stop flights 
were not facts, testified to by any witness in the case, 
but were the result of the application by the Board of 
its own expertise to the traffic and cost data which were 
of record. Furthermore, the Board’s action compelling 
the carriers to provide ‘adequate service’’ is taken under 
the same section of the Act, §404(a), which compels the 
carriers to charge only “just and reasonable” fares. 

A second recent major adequacy of service case order 
in which the Board was unembarrassed by any lack of data 
concerning jet operations or. recently prepared forecasts 
was the “‘Supplemental Opinion and Order”? in the Fort 
Worth Imwestigation, Docket 7382, Order E-15770 (Sept. 
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14, 1960). The Board had previenély decided in that case, 
after an extended hearing; that service to Fort Worth was 

“adequate.”? Order B-12996 (Sept. 23, 1958). The record 
in the case was left open by that order, and, noting a redue- 
tion int air service in the schedules filed with the Board, 
the Board proposed that service be restored to its previous 
frequency. It asked the carriers involved to submit com- 
ments, but there were no additional hearings. The Board 
found in the ‘‘Supplemental Opinion’’ that jet service 
would be economically feasible at Fort Worth (Order 
#-15770, mimeo; p. 11), although the record contained no 
evidence respecting experience with turbine-powered. air- 
craft. It ordered Ameérican Airlines to institute a jet flight 
from Fort Worth to New York, finding ‘that such a sched- 
ale would not only pay its own way, but would produce 
& profit”’ (Ibid., mimeo., p. 13). It also found that a turbo- 
prop flight from Fort Worth to Washington would be eco- 
nomically feasible (Zoid. ). 

The carriers serving Fort Worth specifically called the 
Board’s attention to the fact that the record was made on 
the basis of piston-powered operations and that no order 
should be entered requiring jet service. The Board 
answered that it had enough information to go forward 
(Ibid., mimeo., pp. 15-17). The carriers also asked the 
Board to conduct further hearings to receive evidence of 
the effect of turbine-powered air-raft upon costs and opera- 
tious. This the Board denied, saymg: 

‘The plea for farther hearing is one commonly 
advanced to the Board by cesepponees a de © and 
invariably has some color of foundation to the 
rapid technological and economic changes m the 
industry. There is hardly a case heard by the Board 
which does not present substantial lapses of time 
since the evidentiary record was Geeiores Were 
we to hold new hearings for every change of pip 
ment that ensued since the evidence was taken, 
would be untold damage to the effective contac of 
the Board’s work. Accordingly, once a formal hear- 
ing has been held, further hearings are denied in the 
absence of unusual and compelling circumstances” 
(Ibéd., mimeo., p. 18). 


As pointed out above, the Board decided the case, whether 
the record was sufficient or not. Again it applied its own 
expertise to the facts of record and information on file with 
the Board, through the carriers’ periodic reports, to arrive 
at estimates of traffic and costs required to support the 
operations it compelled. 

Additionally, the Board’s staff, at the Board’s direc- 
tion, has been engaged in the preparation of a ‘‘broad 
study,’ commenced in 1958, of the economics of turbine- 
powered aircraft. See American Airlines, Inc., Jet Sur- 
charges, C. A. B. Docket 10142, Order E-13417 (Jan. 22, 
1959). 
It is apparent from the cases just discussed that if an 
administrative agency may have a valid reason for failing 
to perform its statutory duty to administer, at least in the 
instant case inadequacy of the record is not such a reason. 
The Board has enforced one part of §404(a) of the Act on 
records which contained no evidence of experience with 
tarbine-powered aircraft and no recent forecasts of traffic 
and costs, and even denied the carriers’ requests for an 
opportunity to present such evidence. It could have decided 
the General Passenger Fare Investigation, too. 

Eastern believes that there is no difference between the 
Board’s concern over the inadequacies of the record in the 
case at bar and Hastern’s concern with the record in the 
Baltimore case, supra. But the Board overruled Eastern. 
At the least, the Board should have taken in the proceed- 
ings below the course recommended by Commissioner 
Aitchison (see discussion of the Isbrandtsen case, supra 
at p. 25). The Board should have informed itself, obtain- 
ing additional evidence by official notice or hearings if nec- 
essary, and then decided the case. 
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Il. The Board Had No Discretionary Authority to 
Terminate the General Passenger Fare Investigation 
Without Deciding It After the Examiner Had Rendered 
An Initial Decision, the Parties Had Filed Exceptions 
and Briefs, and the Board Had Heard Oral Argument. 


This very issue was recently presented to this Court in 
Minneapolis Gas Co. v. Federal Power Comm’n, No. 15452, 
decided March 9, 1961. Upon almost identical facts this 
Court held that having instituted a rate investigation and 
pursued it to the point of an Examiner’s initial decision, 
exceptions, briefs, and oral argument, the Federal Power 
Commission had no discretion to terminate the investiga 
tion without a decision as to what would be just and reason- 
able rates. 

The only difference between the Minneapolis Gas case 
and the case at bar is that the F. P. C. investigation in the 
former was conducted under §4(e) of the Natural Gas Act 
(52 Stat. 822, 15 U. S. C. A. §717c) (comparable to §1002(g) 
of the Civil Aeronautics Act), while the General Passenger 
Fare Investigation was conducted pursuant to §1002(d) of 
the Civil Aeronautics Act (comparable to §5(a) of the Nat- 
ural Gas Act (52 Stat. 823, 15 U. S. C. A. §717d)). In view 
of the reasons given by this Court for its decision in the 
Minneapolis Gas case, that difference is of no significance. 
Under both sections of both statutes the agency may insti- 
tate an investigation into the justness and reasonableness 
of rates, either upon complaint or upon its own initiative. 
Section 4(e) of the Gas Act and §1002(g) of the Aeronautics 
Act relate to investigations of new rates suspended by the 
agency, while §5(a) of the Gas Act and §1002(d) of the 
Aeronautics Act provide for investigations, without sus- 
pension, of existing rates. It may be noted that the rate- 
making procedures of the Natural Gas Act were, like those 
of the Civil Aeronautics Act, patterned after the Interstate 
Commerce Act (49 U.S. C. A. §§1, ef seg.). Federal Power 
Comm’n v. Natural Gas Pipe Line Co., 315 U. S. 575, 584 
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(1942). As for any differences of substance between §4(e) 
and §5(a) of the Natural Gas Act, §4(e) provides that as a 
result of the hearing in an ‘‘investigation and suspension”” 
case under that section, the Commission may enter any 
order which it might have entered after the new tariff had 
become effective ; that is, in a hearing under §5(a). Thus the 
opinion of this Court appropriately recognized (slip-sheet 
p. 7) that its decision in Minneapolis Gas would be ‘‘a gen- 
eral rule applicable to administrative proceedings gener- 
2? - 


The rationale of the Minneapolis Gas case is stated in 


the folowing passage from Circuit Judge Prettyman’s 
opinion for the Court: 


“We think the Commission cannot terminate a 
ing after it has actually conducted a hearing 


to the point of receiving an Examiner’s initial deci- 


sion, without rendering a decision upon the issue 
presented, which is the lawfulness of the proposed 
rates. We do not ‘have before us, and therefore do 
not decide, whether the Commission may terminate 

roceeding, once entered upon, at some point prior 


ap 
to the conclusion of the evidentiary hearing. A 
of mind, midstream so to speak, may or may 
not be permissible. But we are of the opinion that 
the mission, having received all the evidence 
the parties wish to present, and having before it an 
nee findings, couse and decision, a 
no point change its mind, wiping out ¢ 
hearing as though it had never occurred, and in effect 
decide that it will not enter upon a hearing. The 
provisions of Section 4(e) seem to us to require that, 
af a hearing is held, all the pertinent evidence pre- 
sented, and an initial decision rendered, the Commis- 
sion is required either to let the initial decision stand 
as its decision or itself to render a decision. 

“*Tke substance of the difference between a termi- 
nation of a proceeding, which is equivalent to a nunc 
pro tunc es ination not to embark upon the pro- 

ing, and a decision rendered upon record is 
that the former lies within the broad discretion of 
the ission, and so is not reviewable except for 
abuse, whereas the latter is circumscribed with 
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requirements as to substantial basis and reasonable 
progress from that basis to the conclusion. The dif- 
ference is not a mere technicality. It seems to us 
that the statute requires the Commission to make an 
early choice between its discretion and the binding 
necessities of a decisional process. It cannot, we 
think, pursue one course almost to the end and then 
protect its last step by reverting to its discretionary 
eal This may not be too important in the case at 

as a lone specific case, but as a general rule 
applicable to administrative proceedings erally, 
which it would be if we laid it down as a role for this 
case, it would be a major error of considerable 
importance.’ (Slip-sheet pp. 6-7). 


It appears that the Minneapolis Gas case is absolutely 
decisive of the case at bar, the two being on all fours with 
each other. However, it would not be amiss to discuss 
briefly earlier authorities tending to the same conclusion. 

Greensboro-High Point Airport Authority v. Civil Aero- 
nautics Board, 97 U.S. App. D. C. 358, 231 F. 2d 517 (1956), 
is close in point. In that case the Airport Authority had 


asserted in the hearings before the Board that the carriers 
serving the Greensboro-High Point airport were discrimi- 
nating against it in favor of another city. In its final order, 
the Board failed to decide that issue. This Court held that 
the Board was required by law to decide the issues in the 
cases before it and remanded the matter to the Board with 
directions to decide the discrimination issue and state the 
reasons for its decision. Permission was given in the 
remand for the Board to take additional evidence, if neces- 
sary in order to reach the decision. What Eastern seeks 
here, of course, is a decision of the one and only issue in 
the General Passenger Fare Investigation, which was unde- 
cided in the Board’s final order. The relief sought is 
precisely that granted in the Greensboro-High Point case 
(and in the Minneapolis Gas case as well), a remand with 
instructions to decide the case, with permission to take 
farther evidence if the Board deems it necessary. 

Perhaps the theory behind the decisions in Minneapolis 
Gas and Greensboro-High Point is that the agency cannot 
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take action without making the “‘talismanic finding’ of 
fact required by the statute. Mahler v. Eby, 264 U. 8. 32 
(1924) ; City of Yonkers v. United States, 320 U. S. 685 
(1944). In the case at bar the finding essential as a basis 
for action was “just and reasonable’? or ‘unjust and unrea- 
sonable.”” By terminating the proceeding without making 
such a finding, supported by the underlying reasons there- 
for, the Board achieved the same result which would have 
obtained had it made a finding of “‘just and reasonable,?? 
but through a procedure which would deny the parties their 
constitutional and statutory right to challenge that finding. 
The injustice is apparent. Perhaps also underlying the 
theory of the decisions is the mandate of §8(b) of the 
Administrative Procedure Act (60 Stat. 242; 5 U.S. C. A. 
§1007) that ‘<All decisions * * * shall * * * include a state- 
ment of (1) findings and conclusions, as well as the reasons 
or basis therefor, upon all material issues of fact, law, or 
discretion presented on the record; and (2) the appropriate 
rule, order, sanction, relief, or denial thereof.” The Order 
complained of here failed to make a finding on the sole issne 
in the case, and it failed also to state the appropriate rule, 
although it was, in part, a role-making proceeding. 

It may be noted that an intervenor in the Minneapolis 
Gas case argued that the termination amounted to a finding 
of justness and reasonableness and that there were sufficient 
subsidiary findings to support that conclusion. This Court 
rejected that argument. 

Two connected cases decided by the Supreme Court also 
reach this result: Louisville & N. R. R. v. Behlmer, 175 
U.S. 648 (1900), and East T. V.& G. Ry. v. Interstate Com- 
merce Comm’n, 181 U. S.1 (1901). Both cases grew out of 
complaints by cities and state regulatory agencies in the 
Southeast against several railroads alleging that the rail- 
roads’ rates violated §4 of the Interstate Commerce Act (49 
U.S. C. A. §4) (long and short haul charges), §3 of that Act 
(49 U.S. C. A. §3) (preference, prejudice and discrimina- 
tion), and §1 of that Act (49 U.S. C. A. §1) (just and rea- 


28 Public Util. Comm'n of Conn. v. Federal Power Comm'n, 205 F. 2d 
116, 119 (8d Cir. 1953). 
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‘sonable rates). The Interstate Commerce Commission 
raled in favor of the complainants on the §4 issue and 
‘directed the carriers to file rates which would give the 
‘shorter haul the benefit of a lower rate. The railroads did 
not file such rates, and the Commission sought enforcement 
“in the Cirenit Court. On appeal, the Cirenit Court of 
Appeals held that the Commission had interpreted §4 incor- 
rectly and that the carriers had asserted a valid defense. 
‘However, the Court of Appeals held that the railroads’ rates 
were patently in violation of §3 and decreed that the Com- 
mission’s order should be enforced for that reason. The 
Supreme Court held that both tribunals had incorrectly 
construed the law and that the railroads had presented facts 
which would constitute a defense as to both §3 and §4. How- 
ever, the issue of just and reasonable rates had not been 
-raled upon, and the Court directed the Circuit Court to 
remand the case to the Commission for decision of that issue 
upon the evidence already before it, or upon such further 
evidence as it might allow. Thus the Supreme Court held 
that the parties were entitled as a matter of law to a decision 
on all the issues in the case. 

A state decision to the same effect is Borough of Greens- 
burg v. Public Service Comm’n, 268 Pa. 177, 110 Atl. 750 
(1920), which held that a statute requiring decisions to be 
made on a record required the Commission to decide all 
the issues in a case. 

The General Passenger Fare Investigation is imbued 
with the public interest declared by Congress in the Civil 
Aeronautics Act. Having decided to protect that interest 
through the conduct of the investigation, and having pur- 
sued the investigation through extensive and exhaustive 
hearings and briefs to the point of initial decision, excep- 
tions, briefs, and oral argument, the Civil Aeronautics 

“Board no longer had any discretion as to whether to deter- 
maine the justness and reasonableness of existing fares. 
Its termination of the investigation without a decision of 
the sole issue involved in it deprived the parties of their 
right to a decision on the record and the public of its inter- 


est in enforcement of the Civil Aeronautics Act on a public 
record according to the dictates of Congress. That error 
should be corrected. 


Ill. The Remedy Sought Herein of Remand to the 
Board With Instructions to Decide the General Passen- 
ger Fare Investigation Is Appropriate and Within the 
Power of the Court. 


It is hornbook law requiring no citation of authority 
that this Court should not presume to perform the duties 
reposed in the Civil Aeronautics Board to determine the 
Jusiness and reasonableness of fares and to prescribe lawful 
fares. However, it is within the power of this Court to 
direct that agency to perform its duties when it fails to 
do so. 

What Eastern here asks this Court to do is to rule that 
the Civil Aeronautics Board acted erroneously when it dis- 
missed the General Passenger Fare Investigation without 
deciding it. Eastern asks that such ruling be implemented 
by a remand to the Board with instructions to decide the 
case, either upon the record now before the Board or after 
hearing such farther evidence as the Board may deem nec- 
essary. This was precisely the relief granted by this Court 
under identical circumstances in Minneapolis Gas Co. v. 
Federal Power Comm’n, No. 15452 (Mar. 9, 1961), and 
Greensboro-High Point Airport Authority v. Civil Aero- 
nautics Board, 97 U.8. App. D. C. 358, 231 F. 24 517 (1956), 
and by the United States Supreme Court under similar cir- 
cumstances in Louisville ¢ N. R. R. v. Behimer, 175 U. 8. 
648 (1900), and Kast T. V. & G. Ry. v. Interstate Commerce 
Comm’n, 181 U. 8. 1 (1901). 
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Conclusion. 


The Civil Aeronautics Board erred in terminating the 
General Passenger Fare Investigation without deciding the 
only issue in it; vic., whether existing fares will be just 
and reasonable, and if not, what different fares would be 
just and reasonable. This was error because the Board 
thereby failed to perform its duty to enforce the provisions 
of §404(a) of the Civil Aeronautics Act requiring air car- 
Tiers to charge only just and reasonable fares. It was 
also error because the Board had proceeded too far with 
the investigation still to have discretion to decide nunc 
pro tunc not to investigate by terminating the case without 
deciding it. For these reasons, Eastern urges the Court 
to remand the General Passenger Fare Investigation to 
the Board with directions to decide the case, either upon 
the present record or after receiving such additional evi- 
dence as the Board may deem necessary. Eastern further 
prays that the Court grant such other and further relief 
as may be meet and proper in the circumstances. 


Respectfully submitted, 
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APPENDIX. 


“Applicable Provisions of the Civil Aeronautics Act 
of 1938. 


Szo. 2. [52 Stat. 980, 49 U.S. C. A. 402] In the exer- 
cise and performance of its powers and duties under this 
Act, the Board shall consider the following, among other 
things, as being in the public interest, and in accordance 
with the public convenience and necessity— 


(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense ; 


(b) The regulation of air transportation in such manner 


as to recognize and preserve the inherent advantages of, 
assure the highest degree of safety in, and foster sound 


economic conditions in, such transportation, and to improve 
the relations between, and coordinate transportation by, 
air carriers; 


(c) The promotion of adequate, economical, and effi- 
cient service by air carriers at reasonable charges, without 
unjust discriminations, undue preferences or advantages, 
or unfair or destructive competitive practices; 


(ad) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop- 
erly adapted to the needs of the foreign and domestic com- 
merce of the United States, of the Postal Service, and of 
the national defense; 


(e) The regulation of air commerce in such manner as 
to best promote its development and safety; and 


(£) The encouragement and development of civil aero- 
nautics. 
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Sxc. 205. [52 Stat. 984, 49 U. S. C. A. 425] (a) The 
Board is empowered to perform such acts, to conduct such 
investigations, to issue and amend such orders, and to make 
and amend such general or special rules, regulations, and 
procedure, pursuant to and consistent with the provisions 
of this Act, as it shall deem necessary to carry out such 
provisions and to exercise and perform its powers and 
duties under this Act. 


Sec. 403. [52 Stat. 992, as amended by 70 Stat. 784, 
49 U.S.C. A. 483] (a) Every air carrier and every foreign 
air carrier shall file with the Board, and print, and keep 
open to public inspection, tariffs showing all rates, fares, 
and charges for air transportation between points served 
by it, and between points served by it and points served by 
any other air carrier or foreign air carrier when through 
service and through rates shall have been established, 
and showing to the extent required by regulations of the 
Board, all classifications, rules, regulations, practices, and 
services in connection with such air transportation. Tariffs 


shall be filed, posted, and published in such form and man- 
ner, and shall contain such information, as the Board shall 
by regulation prescribe; and the Board is empowered to 
reject any tariff so filed which is not consistent with this 
section and such regulations. Any tariff so rejected shall 
be void.**® 


(b) No air carrier or foreign air carrier shall charge 
or demand or collect or receive a greater or less or different 
compensation for air transportation, or for any service in 
connection therewith, than the rates, fares, and charges 
specified in its currently effective tariffs; and no air carrier 
or foreign air carrier shall, in any manner or by any device, 
directly or indirectly, or through any agent or broker, or 
otherwise, refund or remit any portion of the rates, fares, 
or charges so specified, or extend to any person any privi- 
leges or facilities, with respect to matters required by the 
Board to be specified in such tariffs, except those specified 
therein. eee 
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(c) No change shall be made in any rate, fare, or charge, 
or any classification, rule, regulation, or practice affecting 
such rate, fare, or charge, or the value of the service there- 
under, specified in any effective tariff of any air carrier or 
foreign air carrier, except after thirty days’ notice of the 
proposed change filed, posted, and published in accordance 
with subsection (a) of this section. Such notice shall plainly 
state the change proposed to be made and the time such 
change will take effect. The Board may in the public inter- 
est, by regulation or otherwise, allow such change upon 
notice less than that herein specified, or modify the require- 
ments of this section with respect to filing and posting of 
tariffs, either in particular instances or by general order 
applicable to special or peculiar circumstances or conditions. 


(a) Every air carrier or foreign air carrier shall keep 
currently on file with the Board, if the Board so requires, 
the established divisions of all joint rates, fares, and 
charges for air transportation in which such air carrier 
or foreign air carrier participates. 


Szo. 404. [52 Stat. 993, 49 U. S. C. A. 484] (a) It shall 
be the duty of every air carrier to provide and furnish inter- 
state and overseas air transportation, as authorized by its 
certificate, upon reasonable request therefor and to provide 
reasonable through service in such air transportation in 
connection with other air carriers; to provide safe and ade- 
quate service, equipment, and facilities in connection with 
such transportation; to establish, observe, and enforce just 
and reasonable individual and joint rates, fares, and 
charges, and just and reasonable classifications, rules, reg- 
ulations, and practices relating to such air transportation; 
and, in case of such joint rates, fares, and charges, to 
establish just, reasonable, and equitable divisions thereof 
as between air carriers participating therein which shall 
not unduly prefer or prejudice any of such participating 
air carriers. 


Sxc, 1002. [2 Stat. 1018, 49 U. S.C. A. 642] (a) Any 
person may file with the Board a complaint in writing with 
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respect to anything done or omitted to be done by any- 
person in contravention of any provision of this Act, or of: 
any requirement established pursuant thereto. If the per-: 
son complained against shall not satisfy the complaint and: 
there shall appear to be any reasonable ground for investi-’ 
gating the complaint, it shall be the duty of the Board to: 
investigate the matters complained of. Whenever the Board’ 
is of the opinion that any complaint does not state facts 
which warrant an investigation or action on its part, it 
may dismiss such complaint without hearing. 


(b) The Board is empowered at any time to institute-an 
investigation, on its own initiative, in any case and as to 
any matter or thing concerning which complaint is author- 
ized to be made to or before the Board by any provision of 
this Act, or concerning which any question may arise under 
any of the provisions of this Act, or relating to the enforce- 
ment of any of the provisions of this Act. The Board shall 
have the same power to proceed with any investigation 
instituted on its own motion as though it had been appealed 
to by complaint. 


(c) If the Board finds, after notice and hearing, in any 
investigation instituted upon complaint or upon its own 
initiative, that any person has failed to comply with any 
provision of this Act or any requirement established pur- 
suant thereto, the Board shall issue an appropriate order 
to compel such person to comply therewith. 


(d) Whenever, after notice and hearing, upon complaint, 
or upon its own initiative, the Board shall be of the opinion 
that any individual or joint rate, fare, or charge demanded, 
charged, collected or received by any air carrier for inter- 
state or overseas.air transportation, or any classification, 
rule, regulation, or practice affecting such rate, fare, or 
charge, or the value of the service thereunder, is or will be 
unjust or unreasonable, or unjustly discriminatory, or 
unduly preferential, or unduly prejudicial, the Board shall 
determine and prescribe the lawful rate, fare, or charge (or 
the maximum or minimum, or the maximum and minimum 


AS 


thereof) thereafter to be demanded, charged, collected, or 
received, or the lawful classification, rule, regulation, or 
practice thereafter to be made effective: Provided, That as 
to rates, fares, and charges for overseas air transportation, 
the Board shall determine and prescribe only a just and 
reasonable maximum or minimum or maximum and mini- 
mum rate, fare, or charge. 


(e) In exercising and performing its powers and duties 
with respect to the determination of rates for the carriage 
of persons or property, the Board shall take into consider- 
ation, among other factors— 


(1) The effect of such rates upon the movement 
of traffic ; 


(2) The need in the public interest of adequate 
and efficient transportation of persons and property 
by air carriers at the lowest cost consistent with the 
furnishing of such service; 


(3) Such standards respecting the character and 
quality of service to be rendered by air carriers as 


may be prescribed by or pursuant to law; 


(4) The inherent advantages of transportation 
by aircraft; and 
(5) The need of each air carrier for revenue suf- 
ficient to enable such air carrier, under honest, eco- 
nomical, and efficient management, to provide ade- 
quate and efficient air carrier service. 
° & e e es e 


(g) Whenever any air carrier shall file with the Board 
a tariff stating a new individual or joint (between air car- 
riers) rate, fare, or charge for interstate or overseas air 
transportation or any classification, rule, regulation, or 
practice affecting such rate, fare, or charge, or the value of 
the service thereunder, the Board is empowered, upon com- 
plaint or upon its own initiative, at once, and, if it so orders, 
without answer or other formal pleading by the air carrier, 
but upon reasonable notice, to enter upon a hearing con- 


As 


cerning the lawfulness of such rate, fare, or charge, or such 
classification, rule, regulation, or practice; and pending 
such hearing and the decision thereon, the Board, by filing 
. with such tariff, and delivering to the air carrier affected 
thereby, a statement in writing of its reasons for such 
suspension, may suspend the operation of such tariff and 
defer the use of such rate, fare, or charge, or such classifi- 
cation, rule, regulation, or practice, for a period of ninety 
days, and, if the proceeding has not been concluded and a 
final order made within such period, the Board may, from 
time to time, extend the period of suspension, but not for a 
longer period in the aggregate than one hundred and eighty 
days beyond the time when such tariff would otherwise go 
into effect; and, after hearing, whether completed before or 
after the rate, fare, charge, classification, rule, regulation, 
or practice goes into effect, the Board may make such order 
with reference thereto as would be proper in a proceeding 
instituted after such rate, fare, charge, classification, rule, 
regulation, or practice had become effective. If the pro- 
ceeding has not been concluded and an order made within 


the period of suspension, the proposed rate, fare, charge, 
classification, rule, regulation, or practice shall go into 
effect at the end of such period: Provided, That this sub- 
section shall not apply to any initial tariff filed by any air 
carrier. 


Szo. 1006. [52 Stat. 1024, as amended by 63 Stat. 107, 
49 U.S. C. A. 646] (2) Any order, affirmative or negative, 
issued by the Board under this Act, except any order in 
respect of any foreign air carrier subject to the approval 
of the President as provided in section 801 of this Act, shall 
be subject to review by the courts of appeals of the United 
States or the United States Court of Appeals for the Dis- 
trict of Columbia upon petition, filed within sixty days 
after the entry of such order, by any person disclosing a 
substantial interest in such order. After the expiration of 
said sixty days a petition may be filed only by leave of court 
upon a showing of reasonable grounds for failure to file the 
petition theretofore. 
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(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United States Court 
of Appeals for the District of Columbia. 
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1. The jurisdictional question is whether there is any issue 


open to review because of Eastern's failure to show any adverse 


effect upon it from the Board's order, or to urge its present objec- 


tions to, or exhaust its remedies before, the Board. 

2. The stipulated question on the merits is whether, in the 
circumstances of this case, the Board was legally required to pro- 
ceed to a determination of whether the existing level of domestic 
tronkline passenger fares is or will be just and reasonable and, 
if not, to prescribe the appropriate level. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,181 


EASTERN ATR LINES, INC., Petitioner, 
ve. 


CIVIL AERONAUTICS BOARD, Respondent. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 

Petitioner (Eastern) seeks review of the Boards Order E-16068 
(Tr. 1, 10k) which, among other things, terminated the General 
Passenger Fare Investigation without prescribing 2 passenger fare 
level for the domestic trunkline air carriers. Such level was not 
fixed because the Board found (1) that the record before it was 
inadequate for that purpose, and (2) that a reopening of the record 
to receive current data likewise would not suffice because of the 
present transitory and unsettled conditions in the industry. Eastern 
asserts thet the Board was mandatorily required to fix a precise fare 
level for the industry irrespective of the difficulties involved, and 


to have proceeded on its own motion to reopen the record to receive 


-2- 
any additional evidence which might have been necessary for that 
purpose. 

The Board's proceeding was instituted in 1956. It involved a 
general investigation into the passenger-fare level of the domestic 
trunkline carriers to determine whether such level was unjust or 
unreasonable and, if so, to determine the percentage change upward 


or dowmward which should be "permitted or required” in the fares 
of particular carriers or groups of carriers (Order E-10279, Tr. 
1 


315, 316; see, also, Order E-10)88, Tr. 322-330). Questions as 
to fare structure were excluded. Lengthy evidentiary hearings 
followed before an examiner of the Board. In his report issued 
in May 1959, he concluded that the industry should be permitted 
an over-all 10.6% return on a prudent investment base, and recom- 
mended a 12% increase above the pre-February 1958 fare level to 
achieve that result (fr. 7) E 

In its lengthy opinion herein (Tr. 1-31) the Board carefully 
reviewed the examiner's conclusions in the basic areas of profit 
element, rate base, depreciation, and taxes, and established the 


1/ Under the Federal Aviation Act, then the Civil Aeronautics 
Act, rates are fixed in the first instance by carriers through 
tariff filings. The Board is empowered to investigate such rates 
on complaint or its own initiative and, if it finds the carrier- 
established rate unreasonable, to fix the domestic rate. Sections 
403, 40h, 1002, infra, pp. 28-33. 


2/ This was to be achieved by a $1 surcharge on each ticket, 
plus any necessary percentage adjustment necessary to increase 
the rates by 12%. The examiner recognized that any individual 
carrier not receiving an adequate rate of return under such rate 
had the legal right to file tariffs embodying higher rates. 
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standards which it intended to employ in maintaining surveillance 
over the fare level. It also concluded that the appropriate method 
of regulating rate of return should be on the basis of prudent 
investment, and that an over-all rate of return should be provided 
which would meet the needs of the industry as a whole through 2 
balancing of the needs of the high- and low-cost carriers. This 
rate the Board fixed at 10.5% for the entire industry, stating that 
this figure was above the minimum which could have been provided 
but within the zone of reasonableness (Tr. 83). The rate for the 
"pig four® carriers, which includes Eastern, wes 10.25% (Tr. 39). 

The Board also found, however, that it was unable to fix a 
precise fare level in that no party had submitted "forecasts of 
operations, revenues, and expenses which we find are reliable 
indicia of what future results will be" (Tr. 8). In this connec- 
tion, the Board pointed out that the estimates made at the time 
of the hearing were markedly different from the subsequent actual 
operating results (Tr. 55-58), and that there were no data relat- 


ing to the new jet aircraft which, by the end of 1961, would con- 


stitute 0% of the domestic trunkline fleet (Tr. 58-59). Hence, 
said the Board, it was without "a trustworthy basis for projecting 
future results," and determining "appropriate fare levels for 
representative, relatively extended periods . . .* (fr. 59). The 
Board further found that no useful purpose would be served by 
reopening the record in view of the "transitory, unsettled stage" 
of the industry (Tr. 59). Rather, said the Board, “further pearing 
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at this point would in all likelihood produce fruitless results 
and yet impose heavy burdens on all concerned® (Tr. 59). Accord- 
ingly, the Board terminated its investigation, stating that it 
would utilize the standards developed in assessing future fare pro- 
posals of the carriers and in assisting the Board in evaluating 
their reported operating results so that it could determine when 
it should act on its own motion with respect to fares (Tr. 9). 

4s detailed with more particularity hereinafter (infra, pp. 15- 
16), the industry (including Eastern) had urged to the Board that 
it should make findings which would permit a substantial fare in- 
crease, but that it should not enter a mandatory order prescribing 
a particular rate. Also, no party subsequently requested the Board 
to prescribe a specific fare level, even though Eastern filed a 
statement in lieu of a petition for rehearing (Tr. 716). 

& number of fare increases had become effective during the 
course of the Board's proceeding under tariffs filed by the car- 
riers (see Eastern's brief, p. 3). The most recent such general 
increase became effective in mid-1960, after the Board on April 29, 
1960 had announced by press release its tentative decision upon 
the issues in the General Passenger Fare Investigation. There 
then followed a number of tariff filings by the industry proposing 
varying increases in rates. The Board suspended these tariffs, 
but announced (see press release, infra, Appendix B, p. 35) that 


it would accept, to become effective on July 1, 1960, tariffs pro- 
viding a general fare increase of 2.5% over the then existing level 
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plus $1 per one-way ticket. The carriers thereupon voluntarily 
withdrew their earlier filings (thus mooting the suspension cases), 
and filed new tariffs at the levels indicated.” The Board stated 
(infra, p. 35) that the increases thus permitted should afford the 
industry the opportunity to achieve a rate of return on investment 
of at least 10.5% during a reasonably extended period in the future, 
the rate of return which the Board had found appropriate in the 


General Passenger Fare Investigation. 
The over-all general increase in passenger-fare Level from 


Se the present (exclusive of jet surcharges) has been about 


15%. Due to jet surcharges and certain other tariff adjustments, 
the actual increase in terms of the primarily significant factor 
of passenger yield has been much higher. Thus, for the calendar 
year 1957, Eastern's average net yield per revenue passenger nile 
in domestic first-class service was 5.99 cents. For the last six 


3/ Eastern correctly points out that the $1 per ticket in- 
crease and certain jet surcharge tariffs theretofore accepted by 
the Board were marked to expire on June 30, 1961. There is no 
basis in any action by the Board for any industry expectation 
that additional increases would be permitted in the General | 
Passenger Fare Investigation. 

h/ The February 1958 increase is estimated at 6.6%; the | 
elimination of round trip and certain other discounts in 1958 
added another 3.5%, and the mid-1960 increase was around Sf. 


These increases were not flat percentage ones per mile, 
and the various $1 increases per one-way ticket have resulted 
in a higher percentage of increase for short hops over that 
shown for longer hauls. For example, the New York-Boston 
first-class fare in 1957 was $12.15 and it is now $15, an in- 
crease of 23%. The 1957 first-class fare between New York and 
Miami was $76.70, as contrasted to a present $63.85, an in- 
crease of 9% (both first-class fares are before jet surcharges). 


— 
months of 1960 (the latest period for which figures. are available 
since the July 1, 1960 increase), the yield was 7.58 cents, an 
increase of 264%. The comparable domestic coach figure for 1957 
was }.31 cents. For the last quarter of 1960 (which reflects in 


part a fare increase made during that quarter), the coach yield 
was 5.28 cents, an increase of 224%. Assuming a 50-50 mixture of 
first-class and coach passengers, Eastern's average increase in 
terms of yield thus has been about 25%. 


STATUTE INVOLVED 
The provisions of the Federal Aviation Act principally involved 
are set forth in Appendix 4, infra, pp. 27 to 3h. 


a 


SUMMARY OF ARGUMENT 
I 

The petition for review should be dismissed. The order here 
involved neither alters any existing rate nor precludes Eastern from 
filing tariffs embodying new rates, and is a type of order embodying 
rate principles for fature application which ordinarily is not sub- 
ject to immediate review. Eastern has shown no adverse effect on 
it from the content of the order or the termination of the proceed- 
ing, or other reasons justifying review. 

Also, Eastern in any event is estopped from invoking the juris- 
diction of the Court because of its failure to urge its objections to 
the Board. It specifically urged the Board not to enter a mandatory 
rate order. Moreover, after entry of the Board's order terminating 
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the proceeding, Eastern filed a document in lieu of a petition for 
rehearing in which it again did not object. In these circumstances, 
review is barred by the Section 1006(e) provision (infra, p. 3h) 
precluding the consideration by the Court of objections not urged 
before the Board. 


=e i 

There is no showing of error on the part of the Board. Under 
the statute, rates are initially fixed by carriers through tariff 
filings, with a right of alteration therein by the Board if found 
unreasonable. The Board's authority to investigate is discretionary, 
and it is not required to fix rates merely to “assure™ that the 
carrier-established rates are just and reasonable ones. Here, there 
is no showing of any failure by the Board to maintain actual sur- 
veillance over the fare level. The Board decided all issues which 
it could determine in the existing state of the record, fixed the 
principles which it would follow in maintaining scrutiny over the 
carrier's rates and tariff filings, and subsequently applied those 


principles in advising the industry of the tariff revisions which 


it would accept. 
Neither the decision in Minneapolis Gas Company v. Federal 
Power Commission, C.A.D.C. No. 15452, decided March 3, 1961, nor 
any other principle of law, required the Board to enter a mandatory 
rate order. The Board's proceeding was an over-all “revenue" in- 
"vestigation in which the Board was not committed to any particular 
course of action. Moreover, the Board rendered a meaningful decision 
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here on all issues which it could decide, and it found that further 
hearings still would not permit it to fix a fare level for any rea- 
sonable period of time. In Minneapolis Gas, the agency made no 
decision at all on the record before it. Also, that case was one 
for the fixing of a specific rate in circumstances where the tariff 
had been suspended and where the effect of the dismissal after hear- 
ing was to place the new rate in force. There was no such situation 
or result here, and the cases are not at all comparable. 


ARGUMENT 
Introduction 

A preliminary statement concerning the rate-making provisions 
of the statute, and of the Board's actions in terms of the statu- 
tory concepts, will, we believe, facilitate a resolution of the 
issues herein. 

Under the aviation statutes, as in the case of most regula- 
tory acts, the carrier initially establishes its rates through 
filing tariffs with the Board (Section 03, infra, p. 28). It is 
free thereafter to alter those rates through new tariff filings. 
This unilateral act will of itself place new domestic rates in 
effect within the time specified therein if the tariff conforms to 
the statutory requirements (Section ),03(c)), unless the Board sts- 
pends the tariff and enters into an investigation of the lawfulness 
of the rate pursuant to Section 1002(g) (infra, p. 33). Even then, 
the tariff in any event becomes effective not later than 180 days 
afterwards, unless the Board prior to that time declares it unlavfcl 
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and fixes a new rate. And in the absence of "cases of discrimi- 


nation or preference or rivalry 80 keen as to be a menace to the 
steady and efficient service called for by the statute,” a non- 
subsidized cerrier presumably is entitled to carry at any rate. 
which it selects within the zone of reasonableness. U.S. v- | 
Chi: M.. St. P. B.R. Co., 29h U.S. 499, 506 (1935) and cases 
there cited. Also, subject to the same standards, the Board 
may, again either upon its own initiative or upon complaint, in 
vestigate a rate contained in an effective tariff, but the tariff 
remains effective until supplanted by the Board ordained rate. 

5 sss to davesttcating @ packicuter taxiet ate or 
provision, the Board also is empowered to conduct general inves- 
tigations into such matters as over-all industry rate of return 
and revenue a2 While this was the Board's first such gen- 
eral investigation going to hearing, proceedings of this nature 
are familiar under the para’iel provisions of the Interstate 


As Eastern states (Br. p. 11), the commercial rate- 
making and tariff provisions of the then Civil Aeronautics Act 
and present Federal Aviation Act were lifted almost in toto | 
from™ the Interstate Commerce Act provisions. See, 6-g.5 Confi- 
dential Committee Print, June 28, 1937, on S.2, 75th Cong., ist 
Sess., pp. 66-85. And this being so, the judicial interpreta- 
tions under the Interstate Commerce Act are germane. See 
American Airlines v. North American Airlines, 351 U.S. 79 (1956)3 
pe ¥. Civil Aeronautics Board, 100 U.S. App. 
D.C. > cus F. 2d 422 (1957). 

For a concise history of the duty of carriers and the power 
of the Interstate Commerce Commission in regard to rates, see 
Arizona Grocery v. Atchison Ry., 28) U.S. 370, 383-367 (1932). 

6/ The Board has broad powers of investigation. See, Sec- 


tions 102 and 20h, infra, p. 27; United States v. Morton 
Salt Co., 338 U.S. 632 (195C). 
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Commerce A They are termed "revenue" rather than "rate cases, 
and rest upon the agency's general investigative powers as well as 
its specific rate-fixing authority. The ultimate "order" frequently 
is merely a declaration that a specified industry-wide percentage 
increase in fares is permissible, with questions of whether partic- 
ular rates shall be raised, etc., being left to the carrier's ini- 
tiative and subsequent Commission scrutiny in relation to specific 
tariff ime Also, of course, agencies may conduct investiga- 
tions which are otherwise preliminary to rate fixing such as 
*valuation® proceedings, 

The general investigation here involved had both "rate" and 
"revenue* aspects. It was broad enough to permit the Board either 
to compel an upward or downward percentage adjustment in fares if 
that course of action was found necessary, or merely to find that 
a certain percentage adjustment would be permissible, i.e., that 
the Board would not suspend and investigate tariffs which the 


es The oe had earlier instituted and dismissed a similar 


ore hearings were held. General Passenger-Fare 
Tomeattgetion m oa C.A.B. 230 0 (1953). 


See, e.g., Fifteen Per Cent Case, 178 = C.C. 539, 


577 
3 -C.C. h, 60 (1935), before 
the Court in & Coke Sersuatcalstoce. ll F. Supp. 
487 (D.C.E.D. Va. 1935); Increased Reilway Rates Fares, and 
2 


66 I.C.C. 537, 3 Tncreas % Rates, 270 
= -C. 403, es Foreased Ee Ra: Wea 8 Ss. 
erritories -C.C. 0; 3 Increased tes 
302 T.C.C. 665, 667 (1958). : 
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carriers might file embodying certain ies The industry's 
position was that the Board should find that a substantial percent- 
age increase in the fare level would be just and reasonable, but 
that its order should be permissive rather than prescribing and 
directing a specific fare level. The Board in its proceeding neither 
ordained the level nor stated a percentage which it believed appro- 
priate because it found the record inadequate for that purpose. The 
Board did determine the rate of retarn to be permitted and related 
matters, and it subsequently advised the industry in relation to the 


mid-1960 proposed increases of its views as to the permissible amount 


of fare ioe SE 
10 
ceeding here involved (see press release, infra, p. 35). 


9/ The initial order specified that the proceeding would encom- 
pass those over-all percentage changes which “should be permitted 
or required" (Tr. 316, emphasis added). Further, the Board's order 
relied not only on Section 1002(a), but upon the over-all investi- 
gative and policy provisions of the statute (Sections 2 and 205, now 
102 and 20k, infra, p. 27). Se ereney areca ea 
delineating the scope of the proceeding (E-10488, Tr. 322), the 
Board also explained (Tr. 326) that it intended to "first examine 
the general revenue situation, order appropriate percentage adjust- 
ments in fares, if ne > and then turn to the structural prob- 
lems that may remain*® Ge 326, emphasis added). The Board further 
stated that it was "retaining flexibility to alter our course should 
circumstances so dictate* (Tr. 326), and that it intended "a com- 
prehensive ‘investigation which will afford all interested parties 
the opportunity to air all relevant problems® relating to ey 
need and fare level (Tr. 328). 


10/ As indicated, the Board's informal determination of — 
priate rate increase in conjunction with the tariff suspensions 
does not indicate that the Board could just as well have fixed a 
fare level in the general investigation. Any prescription in the 
investigation necessarily would have been required to be on the 
basis of the record therein which was stale. 


It is true that, by insisting on their rights under Section 
1002(g) with respect to the mid-1960 filings, the carriers could 
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rate, command any change, or require any person to take any action 
of any sort. Neither does the order preclude Eastern from filing 
tariffs with the Board embodying higher fares. To be sure, the 
Board's opinion sets forth standards by which any filing by Eastern 
Mill be Judged, but that fact does not entitle Eastern to review, 


Rather, in this aspect, the order is like a "valuation order which 
will form the basis for a rate order yet to come, or of an order 
pronouncement in an Interstate Commerce Commission *revenve* pro- 


Coeding that it will permit a percentage increase in fares if the 
carriers elect to file tariffs embodying such increases. Under 
existing case law, review of such orders may be obtained only as 
an incident to a challenge to a subsequent order embodying the 
earlier determination, and after administrative remedies in rela- 
tion to the particular rate have been exhausted, United States v. 


effective or supersede 
the carriers did not take this 
and the record in the Board's proceeding 
was indisputably stale, 


= » C&S Air Lines v, Waterman +, 333 U.S. 103, 
112-113 (1918); United bir Lines v. Civil dercnenties Board, 97 
U.S. App. D.C. 2; 2268 F. 2d 13, 15 (i955). 
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Los Angeles & S.L.R. Co., 273 U.S. 299 (1927); Algoma Coal & ¢ Coal & Coke 
Co. v. United States, 11 F. Supp. 487 (D.C.E.D. Va. 1935) ; Koppers 
Company v. United States, 132 F. Supp. 159 (D.C.W.D. Pa. 1955) 5. 
Florida Citrus Commission v. United States, 1h) F. Supp. 517 (D.C. 
N.D. Fla. 1956). Further, if there is some special circumstance 
from which Eastern might contend that it is entitled to review not- 


withstanding its failure to file tariffs embodying the rates a 


it desires, that circumstance has not been disclosed to the Court. 
But whatever its theory, Eastern is wholly estopped from com- 
plaining of the Board's termination of its proceeding and the absence 
of a-mandatory rate order. Eastern not only failed to urge to the 
Board that it should enter a mandatory order, but indeed urged the 
Board not to do so. To prevail here, Eastern must show that the 


12/ These cases accord with general case law holding that — 
review may be had only of final dispositive agency action, and 
after available administrative remedies have been exhausted. — 
Myers v. Bethlehem Shipbuilding Co., 303 U.S. kl, 50-St (1938) ; 
MacGauley v. Waterman S.S. Corp., 327 U.S. 5h0, 5&5 (19h6); Air- 
craft & Biesel Corp. V. firs 331 U.S. 752, 767 (1947); Capital 
Transit Co. v. ; Safeway Trails, 92 U.S. App. D.C. 20, 201 F. 2d: 
710-711 (1953). 


13/ Eastern alleges as grounds for its standing only that it 
was @ party to the Board's proceeding, and that it is required to 
charge, and hes a need for, "just and reasonable fares." Petition 
for review, p. 2; Brief, p. 3. But the Board's order does not: 
impair Eastern's rates, and Eastern leaves the Court to speculate 
as to its theory of review and reasons why the tariff provisions 
of the statute do not afford it an adequate remedy which should 
be followed. 

The "substantial interest" provision of Section 1006(a) _ 
(infra, p.3)) requires a showing of “sufficiently adverse impact 
or effect . . . to invoke any reviewing jurisdiction which this 


court may possess." Aircoach + Association v. Civil Aero- 
nautics Board, 103 US ie DO Te 258 Fe 2a 8 App. D.c. LO?; = S, 187 (1958). 
See, also, California ope Power Co. v. Federal Power Commission, 
99 U.S. App. D.C. R . > 433 (1956). 
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Board "not only has erred, but has erred against objection made 
at the time appropriate under its practice." United States vy. 
Tucker Truck Lines, 3h) U.S. 33, 37 (1952). This principle is 
applicable to this case both under the general requirement for 
exhaustion of administrative remedies, and because it is codified 
in the Section 1006(e) provision (infra, p. 3h) that "no objection 
to an order of the Board . . . shall be considered by the Court 
unless such objection shall have been urged before the Board . . . 
or if it was not so urged unless there were reasonable grounds for 
faiiure to do so." See United States v. Tucker Truck Lines, supra, . 
at p. 36. And the duty to timely object may not be avoided by con- 
tentions that the agency itself was obligated to act differently or 
that the objection might have been Ss 


squarely rejected in United States 
9 Supra, at p. 37. 


thing 
- V. Colorado Interstate Gas Co., 348 U.S. 192 (1955) ; 
& Western & Y; eronautics Board, 87 U.S. App. 


oC. (5, ° Sisto v. Civil Aeronautics Board, 
U.S. App. D.C. 31, 179 F. 2a 7, 52 (199). 


For other cases applying Section 1006(e) or its counterpart 


in other statutes, see e. Labor Board v. Cheney Lumber Co, 
327 U.S. 385, 368-389 (1916); New Expland Air 2 
panties peer, 20 US. App. D.C. > 26 22 tc 
Lines v. Aeronautics Board, 196 F. 24a 933 (C.A. 9 1952) 

cert. den. ail U-S~ 6755 Wor tral Airlines v, Civil Aeronautics 
Board, __ U.S. App. D.C. e 2d 
courts as @ general propositi 
from those 9 SoBe, 
J «> C.A.D.C. No. iste 

v. Dichmann Co., 337 U.S. 80 

v. United States, 30h 0.3. 70, h8h- 
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Eastern's initial position before the Board was that the then 
existing fare level was just and reasonable. Subsequently, it changed 
its position to one that a fare increase of at least 15% over the 1957 
level should be ee ee In nearer in lien of brief 
filed with the Board after the examiner's report (Tr. hh7-h53), 


Eastern made reasonably clear that it desired ey permissive order 
1 


rather than the mandatory prescription of a rate. This position 
was made plain by the spokesman for the entire industry (including 
Eastern). Thus, in the oral argument on July 29, 1959, Clifton J. 
Stratton, Jr., of the Air Transport Association, the one chosen as 
spokesman for all the air carriers on the subject of the form of 

the order (Tr. a5 = informed the Board that all the air carriers 


15/ In its brief to the examiner (unprinted transcript, pp. 351- 
6), Eastern stated (pp. 381-362) that findings should be made on 
the issue of whether it was necessary at all for the Board to in- 
quire into the rates of subsidy free air carriers (Eastern being 
of the apparent view that the Board should not). It also urged 
that the examiner find the existing fares unjust and unreasonable, 
and "that just and reasonable fares in the future will be at least 
15% higher than fares in effect in 1957" (p. 3h). 


16/ Eastern stated in its memorandum (Tr. 1:52-1:53). 


SF - Future fare adjustments and a maximum rate order. 
It is Eastern's hope that the imit its 
to a finding that the fares produced by the fifteen per 
cent increase will be just and reasonable, without pre- 
scribing maximum lawful fares. This would leave the Board 
free to consider future adjustments as tariffs are filed 
by individual carriers, as is contemplated by the Act, 
without having at the same time to reopen this proceed- 
ing for amendment of a maximum rate order.® 


17/ The oral argument covered two days, July Rd 1959. By 
previous understanding the argument was divided into three topics 
and time allotments and the representatives of the air carriers to 
argue under each topic were agreed upon. (Tr. 158; 693). 
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took the position that the Board should not fix rates but, rather, 
should enter an order which “permits but does not require each car- 
rier to increase its fare level by whatever percentage you have 
found to be proper over the preexisting level, and this would ter- 
minate the proceeding." (Tr. 709). ‘This carrier spokesman con- 
cluded (Tr. 71): 


"On this record, it seems perfectly clear that there 
is no necessity to enter a mandatory fare order, but that 
the entire thing could be handled within the framework of 
Section 1002(c) [sic]. 


"Mr. Hector. [Board member]. You are in effect pro- 
posing elmost a simple statement of press release stating 
in effect that the Board will not suspend tariffs provided 
they meet Section such-and-such? 


"Mr. Stratton. I think it could go further than that. 
I think you could make a finding that as of now a fare 
level to whatever increase you are specifying would not 
be unjust or unreasonable or unlawful. You state that 
you would provide [sic] tariffs providing for that, and 
this terminates the proceeding. This is without preju- 
dice if these tariffs are filed within a reasonable time 
after the proceedings." 


Hence, the unequivocal position urged by the carriers to the Board 


was that the Board not enter a mandatory order. Rather, the car- 


riers desired the Board in effect to enter a declaratory order that 
an increase in fares was warranted, or, stated differently, to 
advise the industry that the Board would not suspend and investi- 
gate tariffs embodying rates which would producs a stated increase 
in carrier revenues. And while the Board did not grant this pre- 


cise relief in the General Passenger Fare Investigation, its find- 


ings there, coupled with its press release announcement of 1960 
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(infra, p. 35) did constitute the form of action which the industry 


had urged. Moreover, Eastern in fact received the 15% increase 
which it requested, and more (see supra, pp. i 

Furthermore, Eastern had yet another opportunity to advise 
the Board of any change in position on ite pert and to request * 
different course of action by the Bees The Board's Rules of 
Practice permit the filing of petitions for reconsideration (Part 
302.37, 1s CFR (1996 Edition) 302.37). Eastern within the time — 
provided by such rules filed another document in the proceeding | 
(Letter from Harold Russell, Tr. 746). While Eastern stated | 
that this document was not a petition for reconsideration, it 
nonetheless appears to have been intended to serve that purpose 
by preserving the carrier's position in relation to various : 
areas of disagreement with the Board's a Yet Eastern 


18/ Under general principles of law, therefore, this appeal 


should not be permitted to lie. Guarantee Co. v. Phenix Insuran: 
Co., 12h Fed. 170, 173 (C.a. 8, 1903) cert. denied 107 U.S. OkO 


Cochran v. M.& M, "Go. 110 F. 24 219, S22 (C.A. 1, 19h0)s 
Woods v. Ray, 173 F. 2d 761, 782 (C.A. 7, 199). 


19/ Failure to make its objection known to the Board is not 
excused by the fact that petitions for reconsideration are not 
mandatory prerequisites to judicial review. See, in addition to 
the cases involving the Civil Aeronautics Act, note 1h, 
Labor Board v. Mine Workers, 355 U.S. 53, 463- 958) ; Mallory 
Goal Co. v. Nat'l Bituminous Coal Com'n, 69 App. D.C. 166, 99 F. 
2a 309, 406 (1935); Peoria Braumeister Co. v. Yellowley, 123 F. | 
2a 637, 640 (C.A. 7, 19GL). 

20/ Whether a change in position contained in a petition for 
reconsideration would have been enough to require the Board to have 
taken any further action in the context of this case need not be 
decided since Eastern did not in fact avail itself of that oppor- 
tunity. See North Central Airlines v, Civil Aeronautics Board, __ 
U.S. App. D.C. > ool F. 2d 15, 23 (1960). At the minimum, such 
a request would have served the purpose of permitting the Board 
to make findings on the objection now urged to the Court. 
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said nothing at that time of any desire on its part that the Board 
enter a mandatory order. This aspect of the case, we submit, should 
be governed by Seaboard & Western Airlines v. Civil Aeronautics 
Board, 87 U.S. App. D.C. 78, 183 F. 2d 975 (1950) where the carrier 
filed a petition for reconsideration and did not urge the error 
subsequently asserted in its petition for review. The Court refused 


to entertain the objection to Section 1006(e), and simi- 
21 


larly should do so here. Having specified certain matters to 
which it objected after the hearing, Eastern camnot successfully 
contend that there were any reasonable grounds for its failure to 


urge the matters as to which error is now asserted. 


It. The Board did not err in terminating its proceeding 
without entering a mandatory rate order 

Eastern asserts that the Board should have entered a mandatory 
order in that (1) it has an affirmative duty to “assure just and 
reasonable fares" (Br. p. 10) and that mandatory exercise of the 
rate-making power was intended" to insure that fares are neither 
too high nor too low (Br. pp. 18, 20); and (2) having once held a 
hearing encompassing the issue of rate fixing, the Board must fix 
a rate irrespective of the circumstances involved and even though 
protracted additional hearings are required. Eastern's points are 
not well taken. 


a 

a/ See, also, North Central Airlines v. Civil Aeronautics 
Board, 261 F. at p. 23, this 
Tefused to consider points not raised in a petition for recon- 
sideration. 
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As previously noted (supra, p. 8 ), the statutory plan is one 
in which the carrier initially establishes its om rates through 
tariff filings. To be sure, the Board has the power to fix a dif- 
ferent rate in appropriate circumstances, but that does not mean 
that it must, as Eastern asserts, mandatorily exercise its rate 
powers merely for the purpose of "assuring" that the industry has 
selected rates which are just and reasonable. On the contrary, 
the Board's power is a "supervisory" one (Lichten v. Eastern Air 
Lines, 189 F. 24 939, 91 (C.A. 2, 1951)), and the question of 
whether or not to investigate a particular rate is committed to 
the Board's discretion. See Sections 1002(b) and (g) (infra, =. 


31, 33); Air Transport Associates v. Civil Aeronautics Board, 


C.A.D.C. No. 1091k, Nov. 23, 1951 (unreported), sustaining a 
Board dismissal without hearing of a tariff protest; Minneapolis 


Gas Company v. Federal Power Commission, C.A.D.C. No. 15152, 
22 
decided March 9, 1961, p. 5 of slip opinion. 


22/ Eastern's protracted argument to the contrary (Br. pp. 10- 
30) rests on cases cited out of context, on so-called “legislative 
history" which obviously does not qualify as such, and on numerous 
irrelevancies. Thus, the various decisions relied upon by it do 
not involve circumstances such as are here present, and its legis- 
lative history consists mostly of conversations between Board offi- 
cials and Congressional committees on whether a fare investigation 
should be held. The only significant legislative history is the 
obvious derivation of the rate provisions from the Interstate Com- 
merce Act. Also, Eastern's carping at the Board for ; 
carriers to provide adequate service despite the transitional — 
problems incident to the jet age is wide of the mark (Br. pp. 27- 
30). The Board is obligated to act in the ¢c interest as to 
service and other problems (including fares) as they arise, in 
accordance with its best judgment and legal requirements. ‘The 
only way to obtain the adequate service found necessary in the. 
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Further, mandatory exercise of the rate-fixing power is not 
always required for the maintenance of adequate supervision over 
the fare level. Apart from the statutory right in the cerriers to 
initially select their own rates, the accepted informal method for 
handling the bulk of fare problems is the exercise of the suspen- 
sion power coupled with an indication of what tariff filings the 
agency will accept. Here, the Board exhaustively considered the 
various elements pertinent to an evaluation of rates, and announced 
its conclusions with respect to those elements. It did not have 


reliable data in terms of operating costs and revenues, and hence 
2 


was not in a position to fix a precise level. But the Board 
stated that it would maintain surveillance over the situation 


(Tr. 9), and in its June 1960 actions suspending tariffs and 


proceedings to which Eastern refers was to direct the carriers 

to provide it. If the only way to prevent exorbitant fares to 

the public on the one hand, or destructive rate practices on the 
other, is to prescribe a precise fare on a short-term interim basis, 
the Board may be expected to take that step also. Such action 

was not necessary here. 


23/ See Tr. 49-59 wherein the Board pointed out in detail 
the discrepancies between the record forecasts of the parties 
and the nonrecord reported results of the industry. Also, the 
industry's proposed transition to jet equipment and lack of 
information on this score further contributed to the uncertain- 
ties, including such questions as proper rate base. 
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announcing the rate increase it believed proper, applied the stand- 
ards formulated in the general ee 

Hence, having provided surveillance in this manner and having 
provided the industry with the very type of statement which it 
desired, there was no affirmative reason why the Board should have 
gone further in its general investigation. On the other hand, there 
were good reasons why the Board should not have reopened, in that 
such action would not have remedied the record deficiency in view of 
the transitional and unsettled conditions of the industry, but would 
have been wasteful on the part of all concerned (Tr. 59). In short, 
Eastern simply cannot establish any abuse of discretion in terms of 
lack of Board concern over the fare level, or breach of substantive 
duty on the Board's part. And as we have previously shown (supra, pp. 
10-11) Eastern also is wrong in its assertion that the sole purpose 
of the Board's proceeding was to fix precise rates pursuant to Sec- 
tion 1002(d). . 


Neither is there any basis for the assertion that the Board 


did not render any meaningful decision in its proceeding. It is 
true that the Board did not pass on the then existing fare level 


2h/ As previously stated, the industry filed tariffs in mid- 
1960 proposing various fare increases to be effective around 
July 1, 1960. These ranged from proposals to increase then-existing 
fares by $1 or $2 per one-way ticket plus percentage increases of 
from 3 to 8%, to flat percentage increases of from 6 to 10%. The 
Board suspended these proposals, and announced (see press release 
set forth, infra, p. 35) that it would permit a stated increase 
which it believed would meet the standards set forth in the General 


Passenger Fare Investigation. The carriers voluntarily ac 
is action. 
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“or specify a particular percentage of revenue increase or decrease, 
bat it did specify the essential elements of capital structure, rate 
of return, etc., which enter into a calculation of a fare level for 
revenue purposes and which are otherwise pertinent to rate determina- 
tions. Indeed, we believe the Board's decision to be of great sig- 
nificance and value in these areas. It determined the rate of return 
to be allowed the industry, numerous questions relating to specific 
items of capital expense, taxes, etc., all of which stand as a guide 
for future application as the necessity therefor arises. 

Thus, the Board's proceeding was meaningful and resulted in a 
decision to the extent feasible. It did not represent, as Eastern 
contends, a protracted proceeding which was then summarily and 
arbitrarily terminated without font This factor alone is 
a complete answer to Eastern's reliance on Minneapolis Gas Company 
v. Federal Power Commission, C.A.D.C. No. 15452, decided March 9, 
196L. There, the Commission did not purport to make any decision 
on the record, but merely aborted its proceeding. The Board's 
action here was a decision, and not “the equivalent of a nunc pro 
tunc determination not to enter upon a hearing” involved in 


Minneapolis (p. 6 of slip opinion). 


25/ We feil to perceive the relevancy to the problem at hand 


of Greensboro-| Point A rt Authority v. Civil Aeronautics 
Board, 97 U.S. js D.C. se 23. F. 2d on (1956). There, the 


Board decided an issue of public convenience and necessity, and 

the Court held Greensboro*s claims to be relevant ones which 
should have been ruled upon. Eastern appears to cite the case 
for the proposition that every contention raised in a proceed- 
ing must be decided simply for the sake of decision, an absurdity. 
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There are still other differences between the instant situa- 


tion and that involved in Mimeapolis Gas. That case was for the 
fixing of a precise rate rather than being a general revenue inves- 
tigation. It was under a statutory provision like Section 1002(g), 
infra, p.33, and where the effectiveness of the new rate had been 
suspended while its lawfulness was being determined. The Comuis- 
sion permitted the rate to become effective by dismissing the case 
rather than deciding it. Here, the Board's order did not alter any 
existing rate or permit any new rate to take effect. There is a 
clear distinction, long recognized by the Board, between general 
investigations such as the one here involved 7 Ir under 
Section 1002(g) involving a tariff ce 7 


26/ In dismissing an earlier investigation comparable to this 


one, the Board stated (General Passenger-Fare Investigation, 17 
C.A.B. 230, 231 (1953): 
"In determining whether to dismiss or whether even to 
institute a formal investigation, the Board in some instances 
has discretion, in others has a legal obligation. When : 
the Board originally considered the question it was faced 
with tariff changes submitted by most of the carriers in 
the United States which would have eliminated the round- 
trip discount and thereby increased the general passenger- 
fare level. The Board was not convinced that such increase | 
should be permitted and therefore suspended the tariff. 
Under the law the Board. may suspend a tariff only if it 
institutes a formal investigation and proceeds to a hearing 
on the matter. Thus, at the time it originally passed on 
this matter the Board's alternatives were not whether to 
have a formal investigation but merely what the scope of 
' such an investigation should be. A formal 

having been instituted relating to the general level of 
fares,.the Board also included certain other ancillary 
tariff issues therein. 


"However, since the time when this investigation was 
originally instituted the suspended tariffs have been 
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Finally, Eastern cites the Minneapolis Gas case as a holding 
that an agency which otherwise has discretion not to act wholly 
exhausts that discretion once evidence has been received concern- 
ing the subject, and must then proceed to finally determine the 
entire matter on its merits irrespective of the circumstances and 
further effort involved. We do not so read the decision. We 
agree that an agency ordinarily should enter a decision after 
having held hearings, and that a failure to do so could readily 
constitute an abuse of discretion. But deciding those issues 
which can be decided and dismissing on the grounds that further 
“hearing would be unproductive and wasteful is quite a different 
thing from the type of dismissal in Minneapolis. The statements 


in Minneapolis must be read both in their entirety and in their 
2 
context, and so read do not support Eastern's views. Where 


with the filing of mo- 
pass upon whether the 


» that the Commission need not reopen if it 
pointed out that @ “holding that a 
not seem consistent with a reopening 

p- 10 of slip opinion). There is no dis- 
would have to hold protracted further 
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authority to act turns on public interest requirements, there can 
be no rigid fixing of a "point of no return" applicable alike to 
all situations and circumstances. On the contrary, in certain 
situations at least, the agency is unter a duty to dismiss at any 
stage of the proceeding when the record shows that a contimuation 
is not in accordance with the public interest. Federal Trade Coun. 
v. Klesner, 280 U.S. 19, 30 (199). : 


CONCLUSION 


The petition for review should be dismissed, or the Board's 


order affirmed. 
Respectfully submitted, 


LEE LOEVINGER, 
Assistant Attorney Generel, 
JOSEPH B. GOLDMAN, 
Deputy General Counsel, 


0. D. OZMENT, 
Associate General Counsel, 
Litigation and Research, 


WILLIAM F. BECKER, 
Attorney, Civil Aeronautics Board. 
Civil Aeronautics Board. 


April 1961 


28/ Also, there is no flat rule of law which makes improper a 
discretionary dismissal after hearing. If so, the Supreme Court's 
not infrequent dismissals of cases after argument but without deci- 
sion would be invalid, as would be the discretionary power of refusal 
of a trial court to enter a declaratory judgment after trial. | 
Communications Commission v. WR, 337 U.S. 265, 275 (19h9). 
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APPENDIX A 


The relevant provisions of the Federal Aviation Act of 1958 


(72 Stat. 731, k9 U.S.C. 1301 et seg.) are: 
DECLARATION OF POLICY: THE BOARD 


Sec. 102. [72 Stat. 7h0, h9 U.S.C. 1302] In the exercise and 
performance of its powers and duties under this Act, the Board 
shall consider the following, among other things, as being in the 
pablic interest, and in accordance with the public convenience 
and necessity: 

(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the 
foreign and domestic commerce of the United States, of the Postal 
Service, and of the national defense; en 

(b) The regulation of air transportation in such mammer as 
to recognize and preserve the inherent advantages of, assure the 
highest degree of safety in, and foster sound economic conditions 
in, such transportation, and to improve the relations between, and 
coordinate transportation by, air carriers; 

(c) The promotion of adequate, economical, and efficient serv- 
ice by air carriers at reasonable charges, without unjust discrin- 
inations, undue preferences or advantages, or unfair or destructive 
competitive practices; 

(d) Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; 

(e) The promation of safety in air commerce; and 

(£) The promotion, encouragement, and development of civil 
aeronautics. 


+ + 2 & © 
GENERAL POWERS AND DUTIES OF THE BOARD 
General Powers 


Sec. 20h. [72 Stat. 7h3, 49 U.S.C. 132k] (a) The Board is en- 
powered to perform such acts, to conduct such investigations, to 
issue and aland such orders, and to make and amend such general 
or special rules, regulations, and procedure, pursuant to and con- 
sistent with the provisions of this Act, as it shall deem necessary 
to carry out the provisions of, and to exercise and perform its 
powers and duties under this Act. 


* * * * + 
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TARIFFS OF AIR CARRIERS 
Filing of Tariffs Required 


Observance of Tariffs; Rebating Prohibited 


(b) No air carrier or foreign air carrier shall charge or de- 


mand or collect or receive a greater or less or different compen- 
tion, or for any service in connection 
‘than the rates, fares, and charges specified in its 
currently effective tariffs; and no air carrier or foreign air 
carrier shall, in any manner or by any device, directly or indi- 
rectly, or through any agent or broker, or otherwise, refund or 
remit any portion of the rates, fares, 


Nothing in this Act shall pro- 
air carriers, under such terms 
Prescribe, from issuing or inter- 
free or reduced-rate transportation 
and employees (including retired 
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children of employees who have died as a direct result of per- 
sonal injury sustained while in the performance of duty in the 
service of such air carrier or foreign air carrier; witnesses 
and attorneys attending any legal investigation in which any: 
such air carrier is interested; persons injuredin aircraft . 
accidents and physicians and mrses attending such persons; | 
immediate families, including parents, or persons injured or: 
killed in aircraft accidents where the object is to transport 
sach persons in connection with such accident; and any person 
or property with the object of providing relief in cases of 
general epidemic, pestilence, or other calamitous visitation; 
and, in the case of overseas or foreign air transportation, to 
sach other persons and under such other circumstances as the 
Board may by regulations prescribe. Any air carrier or foreign 
air carrier, under such terms and conditions as the Board may 
prescribe, may grant reduced-rate transportation to ministers 
of religion on a space-available basis. 


Notice of Tariff Change 


(c) No change shall be made in any rate, fare, or charge, or 
any classification, rule, regulation, or practice affecting such 
rate, fare, or charge, or the value of the service thereunder, 
specified in any effective tariff of any air carrier or foreign 
air carrier, except after thirty days' notice of the proposed 
change filed, posted, and published in accordance with subsection 
(a) of this section. Such notice shall plainly state the change 
proposed to be made and the time such change will take effect. 
The Board may in the public interest, by regulation or otherwise, 
allow such change upon notice less than that herein specified, 
or modify the requirements of this section with respect to filing 
and posting of tariffs, either in particular instances or by 
Sa RS SS 
conditions. 


Filing of Divisions of Rates and Charges Required 


(a) SRS RS A SS SE 
rently on file with the Board, if the Board so requires, the 
established divisions of al] joint rates, fares, and charges for 
air transportation in which such air carrier or foreign air a 
participates. 
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RATES FOR CARRIAGE OF PERSONS AND PROPERTY 
Carrier's Duty to Provide Service, Rates, and Divisions 


Sec. hOh. [72 Stat. 760, h9 U.S.C. 137k] (a) It shall be 
the duty of every air carrier to provide and furnish interstate 
and overseas air transportation, as authorized by its certifi- 
cate, upon reasonable request therefor and to provide reasonable 
through service in such air transportation in connection with 
other air carriers; to provide safe and adequate service, equip- 
ment, and facilities in connection with such transportation; 
to establish, observe, and enforce just and reasonable indi- 
vidual and joint rates, fares, and charges, and just and reason- 
able classifications, rules, regulations, and practices relat- 
ing to such air transportation; and, in case of such joint rates, 
fares, and charges, to establish just, reasonable, and equitable 
divisions thereof as between air carriers participating therein 
which shall not unduly~prefer or prejudice any of such partici- 
pvating air carriers. 


Discrimination 


(b) No air carrier or foreign air carrier shall make, give, 
or cause any undue or unreasonable preference or advantage to 


eny particular person, port, locality, or description of traffic 
in air transportation in any respect whatsoever or subject any 
particular person, port, locality, or description of traffic in 
air transportation to any unjust discrimination or. any undue 

or unreasonable prejudice or disadvantage in any respect what- 
soever. 
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COMPLAINTS TO AND INVESTIGATIONS BY THE ADMINISTRATOR 
AND THE BOARD 


Filing of Complaints Authorized 


Sec. 1002. [72 Stat. 788, h9 U.S.C. 1462] (a) Any person 
may file with the Administrator or the Board, as to matters 
within their respective jurisdictions, a complaint in writing 
with respect to anything done or omitted to be done by any per- 
son in contravention of any provisions of this Act, or of any 
requirement established pursuant thereto. If the person con- 
plained against shall not satisfy the complaint and there shall 
appear to be any reasonable ground for investigating the com- 
plaint, it shall be the duty of the Administrator or the Board 
to investigate the matters complained of. Whenever the Adminis- 
trator or the Board is of the opinion that any complaint does 
not state facts which warrant an investigation or action, such 
complaint may be dismissed without hearing. In the case of com- 
plaints against a member of the Armed Forces of the United States 
acting in the performance of his official duties, the Administra- 
tor or the Board, as the case may be, shall refer the complaint 
to the Secretary of the department concerned for action. The 
Secretary shall, within ninety days after receiving such a com- 
plaint, inform the Administrator or the Board of his disposition 
of the complaint, including a report as to any corrective or 
disciplinary actions taken. 


Investigations on Initiative of Administrator or Board | 


(bo) The Administrator or Board, with respect to matters within 
their respective jurisdictions, is empowered at any time to insti- 
tute an investigation, on their own initiative, in any case and 
as to any matter or thing within their respective jurisdictions, 
concerning which complaint is authorized to be made to or before 
the Administrator or Board by any provision of this Act, or con- 
cerning which any question may arise under any of the provisions 
of this Act, or relating to the enforcement of any of the provi- 
sions of this Act. The Administrator or the Board shall have 
the same power to proceed with any investigation instituted on 
their own motion as though it had been appealed to by complaint. 


Entry of Orders for Compliance With Act 


(c) If the Administrator or the Board finds, after notice and 
hearing, in any investigation instituted upon complaint or upon 
their own initiative, with respect to matters within their juris- 
diction, that any person has failed to comply with any provision 
of this Act or any requirement established pursuant thereto, the 
Adninistrator or the Board shall issue an appropriate order 
compel such person to comply therewith. 
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Power to Prescribe Rates and Practices of Air Carriers 


(d) Whenever, after notice and hearing, upon complaint, or upon 
its own initiative, the Board shall be of the opinion that any in- 
dividual or joint rate, fare, or charge demanded, charged, collected 
or received by any air carrier for interstate or overseas air trans- 


charge (or the maximm or minimum, or the maximum and minimum 
thereof) thereafter to be demanded, charged, collected, or received, 
or the lawful classification, rule, regulation, or practice there- 
after to be made effective: Provided, That as to rates, fares, and 
charges for overseas air 


(e) In exercising and performing its powers and duties with re- 
spect to the determination of rates for the carriage of persons or 
property, the Board shall take into consideration, among other 

ctors-— : ; 


fa 


(1) The effect of such rates upon the movement of traffic; 

(2) The need in the public interest of adequate and effi- 
cient transportation of persons and property by air carriers 
at the lowest cost consistent with the furnishing of such 
service; i : 

(3) Such standards respecting the character and quality of 
service to be rendered by air carriers as may be prescribed by 


or pursuant to law; : 
(h) The inherent advantages of transportation by aircraft; 
and 


(5) The need of each air carrier for revenue sufficient to 
enable such air carrier, under honest, economical, and efficient 
management, to provide adequate and efficient air carrier service. 


Removal of Discrimination in Foreign Air Transportation 


(f) Whenever, after notice and hearing, upon complaint, or upon 
its own initiative, the Board shall be of the opinion that any in- 
dividual or joint rate, fare, or charges demanded, charged, col- 
lected, or received by any air carrier or foreign air carrier for 
foreign air transportation, or any classification, rule, regulation, 
or practice affecting such rate, fare, or charge, or the value of 
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the service thereunder, is or will be unjustly discriminatory, 
or unduly preferential, or unduly prejudicial, the Board may 
alter the same to the extent necessary to correct such discrin- 
ination, preference, or prejudice and make an order that the 
air carrier or foreign air carrier shall discontinue demanding, 
charging, collecting, or receiving any such discriminatory, 
preferential, or prejudicial rate, fare, or charge or enforcing 
any such discriminatory, preferential, or prejudicial classifi- 
cation, rule, regulation, or practice. i 


Suspension of Rates 


(gz) Whenever any air carrier shall file with the Board a 
tariff stating a new individual or joint (between air carriers) 
rate, fare, or charge for interstate or overseas air transporta- 
tion or any classification, rule, regulation, or practice affect- 
ing such rate, fare, or charge, or the value of the service there- 
under, the Board is empowered, upon complaint or upon its own 
initiative, at once, and, if it so orders, without answer or: 
other formal pleading by the air carrier, but upon reasonable 
notice, to enter upon a hearing concerning the lawfulness of. such 
rate, fare, or charge, or such classification, rule, regulation, 
or practices and pending sach hearing and the decision thereon, 
the Board, by filing with such tariff, and delivering to the air 
carrier affected thereby, a statement in writing of its reasons 
for such suspension, may suspend the operation of such tariff 
and defer the use of such rate, fare, or charge, or such classi- 
fication, rule, regulation, or practice, for a period of ninety 
days, and, if the proceeding has not been concluded and a final 
order made within such period, the Board may, from time to time, 
extend the period of suspension, but not for a longer period in 
the aggregate than one hundred and eighty days beyond the time 
when such tariff would otherwise go into effect; and, 
ing, whether completed before or after the rate, fare, charge, 
classification, rule, regulation, or practice goes into effect, 
the Board may make such order with reference thereto as would be 
proper in a proceeding instituted after such rate, fare, charge, ; 
classification, rule, regulation, or practice had become effective. ; 
If the proceeding has not been concluded and an order made within 
the period of suspension, the proposed rate, fare, charge, clas- 
sification, rule, regulation, or practice shall go into effect 
at the end of such period: Provided, That this subsection shall 
not apply to any initial tariff filed by any air carrier. 


* * + * 
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JUDICIAL REVIEW OF ORDERS 


Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, h9 U.S.C. 1486] (a) Any order, 
affirmative or negative, issued by the Board or Administrator 
under this Act, except any order in respect of any foreign 
air carrier subject to the approval of the President as pro- 

801 of this Act, shall be subject to review 


file the petition theretofore. 


5 i i a Eg 


Findings of Fact Conclusive 


(e) The findings of facts by the Board or Administrator, if 
supported by substantial evidence, shall be conclusive. No objec- 
an order of the Board or Administrator shall be consid- 
the court unless such objection shall have been urged 
Board or Administrator or, if it was not so urged, 
there were reasonable grounds for failure to do so. 


* * * * * 
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APPENDIX B 


Civil Aeronautics Board Press Release, 
CAB 60-13, June 17, 1960 


"fhe Civil Aeronautics Board today announced its decision to 


"The domestic trunklines' tariffs, which set forth their current 
passenger fares, expire June 30, 1960. The 12 trunklines have recently 
filed tariffs sing to raise current fares in varying amounts 
ranging from 54 to 12 percent. In reviewing the various carrier pro- 
posals, the Board applied the rate-making standards announced on 
April 29, 1960. These include an éarnings' standard of 10.5 percent 
return on investment which the Board stated the industry should 
the opportunity to earn over an extended period. : 


‘after full consideration of the various air carrier proposals 
in the light of all relevant data and the recently-adopted regulatory 
standards, the Board concluded that the full fare increases 
were not warranted. The Board, therefore, ordered the proposals of 
astern, National, Northwest, and Trans World investigated and sus- 
pended their effectiveness pending investigation. By earlier orders 
the Board had suspended the proposals of the other trunkline carriers 
pending completion of the current over-all review of domestic passenger 
fares. The Board stated that, in lieu of the stspended proposals, it 
would permit at this time fare increases of 2% percent plus $1.00 per 
one-way ticket. 


"fhe Board stated its belief that the contemplated July 1 increase 
should afford the industry the opportunity to achieve a return on in- 
vestment of at least 10.5 percent during a reasonably extended period 
in the future. Moreover, by its action today the Board is attempting 
to provide sufficient financial latitude to enable the carriers to 
experiment with promotional fares in view of the increased capacity 
resulting from new equipment. 


“While Member Minetti is not in entire agreement on the previously 
announced rate-making standards, he joins in this decision because of 
the contimed short run need reflected in abnormally high operating 
costs and low load factors." 


CONSOLIDATED BRIEF FOR INTERVENORS 
——— 
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IN THE 


United States Court of Appeals 


For THE District or CorumsBia Cicurr 


No. 16,181 
Eastern Am Lanes, Inc., Petitioner, 
Vv. 
Crvi Arronautics Boarn, Respondent, 
American Atetines, Inc., Branirr Arrways, INC., 


CoNTINENTAL Ate Linzs, Inc., Unrrep Ar LINES, 
Inc., WEsTeRN Ar Lines, Inc., Intervenors. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOAED 


Howarp ©. Westwoop 
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United States oe Oh ON Wass H. Aizen 
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pistrighios Columbia CR" Covington & Burling 
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Washington 5, D. C. 


Sep tavctk Counsel for Intervenors 
CLERK 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Whether in the circumstances of the proceeding 
below, the Civil Aeronautics Board was legally re- 
quired to proceed to a determination of whether the 
existing level of domestic trunkline passenger fares 
is or will be just and reasonable and, if not, to prescribe 
the appropriate level. 


2. Whether Eastern is foreclosed from making its 
present challenge to the Board’s action by its having 


failed to raise the objection before the Board, having 
urged upon the Board the course of action it took and 
having obtained substantially the substantive relief it 
requested from the Board. 
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United States Court of Appeals 


For tHe Disraicr or Cotumera CiRcUrIT 


No. 16,181 
Eastern Ark Lines, Inc., Petitioner, 
v. 
Crvim ArRonavtics Boarp, Respondent, 
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Inc., WEsTERN Ark Lings, INc., Intervenors. 


ON PETITION FOE REVIEW OF AN ORDEE OF THE 
CIVIL AERONAUTICS BOAED 


CONSOLIDATED BRIEF FOR INTERVENORS 


COUNTERSTATEMENT OF THE CASE 


Petitioner Eastern Air Lines, Inc., seeks review of 
Order E-16068, by which the Civil Aeronautics Board 
terminated its proceeding known as the General Passen- 
ger Fare Investigation with the establishment of stand- 
ards by which future fare proposals would be judged 
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but without prescribing a fare level for the domestic 
trunkline air carriers. The Board’s decision not to 
fix the fare level was made because of the inadequacy 
of the existing record and the unlikelihood that a re- 
opening of the record would remedy the inadequacy. 


The Fare Investigation was instituted by the Board 
on May 10, 1956. Order No. E-10279 (Tr. 315-21). 
The stated purpose of the investigation was to deter- 
mine whether the passenger fares charged by the do- 
mestic trunkline air carriers were generally unjust 
or unreasonable and, if they were found to be unjust or 
unreasonable, what over-all percentage changes in such 
fares ‘“‘should be permitted or required.’’ (Tr. 316). 
The trunkline carriers, including petitioner Eastern 
and these five intervenors, were made parties respond- 
ent to the proceeding. 


The Board heard oral argument on the proper scope 
of the investigation and thereafter confirmed its inten- 
tion to confine the case to the question of the general 
fare level without consideration of questions of fare 
structure. Order E-10488, July 27, 1956 (Tr. 322-30). 


In accordance with the Board’s customary practice 
a prehearing conference was scheduled before one of 
the Board’s hearing examiners. He invited the parties 
to submit, among other things, statements of position. 


In response to this invitation Eastern submitted the 
following statement: 


“It is Eastern’s position that the present general 
fare level will be just and reasonable for the im- 
mediately foreseeable future. Eastern maintains, 
further, that the carriers should be in position to 
be able promptly to adjust their rates to changing 
conditions, particularly in view of their reason- 
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ably foreseeable requirements for transition into 
the jet age.”” (Tr. 343, 344-A). 


The first sentence of Eastern’s statement reflects 
the fact that, as Eastern states in its brief, the pro- 
ceeding below began with an assumption on the part 
of the Board that fares might be too high rather 
than too low. 


It soon became apparent, however, that the earnings 
position of the carriers was deteriorating. For this 
reason seven of the domestic trunklines in 1957 filed 
tariffs increasing the general level of their fares by 
6 per cent (and, in the case of two of the carriers, by 
an additional $1 per ticket). The Board, in the exer- 
cise of its statutory power, suspended these tariff 
changes and entered upon an investigation of them. 
The Fare Investigation, which had not reached the 


hearing stage, was deferred pending hearing on the 
suspended tariffs. In September 1957 the Board found 
that the increases were unjust and unreasonable and 
cancelled them. Thereafter the Fare Investigation 
resumed. 


Further statements of position were submitted by 
the parties in advance of the commencement of the 
hearing in November 1957. In its statement Eastern 
said: 

‘Although it will not provide Eastern with the 
revenues which it will require over the next five 
years to maintain a safe margin of return, an 
inerease of 15 percent is the minimum required 
. prevent permanent economic damage.’”? (Tr. 


Throughout the rest of the proceeding, Eastern’s 
position remained that a 15 per cent increase was re- 
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quired. (E£.g., Tr, 434, 452). With one exception the 
other respondent carriers, including these intervenors, 
took the position that the general level of fares should 
be increased by from 12.5 to 20 per cent. 


The hearing of evidence concluded in August 1958. 
The hearing examiner received briefs. In its brief 
Eastern, on the basis of testimony of an expert witness 
whom it sponsored, questioned whether, in view of the 
characteristics of the air transport industry as com- 
pared with other regulated industries, the Board should 
regulate fares at all. (Tr. 381-82). It urged that 


“the Examiner . . . make findings on the issue 
of whether there is really any justification and 
a) for the Board to regulate fares . . - .? (Tr. 


The Examiner on May 27, 1959, issued an Initial 
Decision in which he concluded that the existing fare 
level was unjust and unreasonable and that it should 
be raised by 12 per cent above the level in effect prior 
to February 10, 1958." (Tr. 7). 


Exceptions to the Examiner’s decision were filed by 
the parties. Prior to the filing of their briefs the 
Board announced particular items on which it desired 
to receive argument. One of these items was the form 
that the Board’s order should take. Eastern in a 
memorandum in lieu of brief to the Board said with 
respect to this item: 

“Jt is Eastern’s hope that the Board will limit 
its order to a finding that the fares produced by 
the fifteen per cent increase will be just and rea- 
sonable, without prescribing maximum lawful 
fares. This would leave the Board free to consider 


1 The significance of this date is explained at p. 7, infra. 
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future adjustments as tariffs are filed by indi- 
vidual carriers, as is contemplated by the Act, 
without having at the same time to reopen this 
proceeding for amendment of a maximum rate 
order.”? (Tr. 452-53). 


The Board heard oral argument on July 28 and 29, 
1959. On the second day of argument Clifton J. 
Stratton, Jr., an attorney for the Air Transport Asso- 
ciation who appeared on behalf of all the respondent 
carriers, including Eastern, told the Board: 


“T address myself to the form of the order. The 
position of all of the trunkline respondents is 
that the order should be permissive and not a 
mandatory order. That is, it should be an order 
which permits but does not require each carrier 
to increase its fare level by whatever percentage 
you have found to be proper over the pre-existing 
level, and this would terminate the proceeding. 


‘No carrier would be precluded under such an 
order from hereafter adjusting its fares to a lesser 
or to a higher level. Such adjustment would, of 
course, be subject to the established and ordinary 
statutory procedures whereby tariffs for new fares 
may be permitted to go into effect by the Board or 
may be suspended and investigated without there 
being any question as to whether the first step the 
carrier has to take is to seek to amend the order 
in some prior proceeding.” (Tr. 709-710). 


Mr. Stratton concluded by saying 


“On this record, it seem[s] perfectly clear that 
there is no necessity to enter a mandatory fare 
order, but that the entire thing could be handled 
within the framework of Section 1002(¢c).’” (Tr. 
714). 


_——— 


2 The intended reference was presumably to Section 1002(g) of 
the Act, which provides for suspension and investigation of tariffs 
filed by carriers. 
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The Board entered its final order on November 25, 
1960. Order E-16068 (Tr. 1-314). It resolved the 
major issues in the case, including the appropriate 
method of computing the return to which the carriers 
were entitled, the rate of return, the elements to be 
included in the carriers’ rate base, the proper method 
of computing depreciation, the propriety of the use of 
standard cost and load factor figures, the treatment 
of income taxes deferred by reason of the liberalized 
depreciation provisions of Section 167 of the Internal 
Revenue Code and other matters. 


It found, however, that the record was inadequate 
“to permit the fixing of the fare level.’’ The reason 
for this was that the parties had not submitted opera- 
tions, revenue and expense forecasts that were “‘reli- 
able indicia of what future results will be.”’ (Tr. 8). 
The Board concluded furthermore that “no useful 
purpose would be served by reopening the record at 
this time in order to introduce evidence of current 
operations.”” This was because the air transport in- 
dustry was in an unsettled stage of transition from 
piston-powered to turbine-powered aircraft so that 
“meaningful data useful for determination of appro- 
priate fare levels for representative, relatively ex- 
tended periods are [not] now available.” (Tr. 62). 


Alone among the parties Eastern, within the time 
allowed for petitioning for reconsideration of the 
Board’s decision of November 25, 1960, filed with the 
Board a letter in which it said that it was not peti- 
tioning for reconsideration but that 


“there are some matters in that decision with 
which Eastern disagrees and, lest its silence be 
construed as acquiescence, certain of those points 
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of disagreement will be specified in this letter.’’ 
(Tr. 746). 


Eastern then proceeded to set out a number of issues 
the Board had resolved and recorded its disagreement 
with the way in which they were resolved. At no point 
in the letter was there any mention of the Board’s 
failure to make the findings and enter the order of 
which Eastern now complains nor was there any re- 
quest that the record be reopened. 


* * * 


During the pendency of the General Passenger Fare 
Investigation the Board acted to permit the carriers 
to effect an increase in the general fare level substan- 
tially greater than the increase sought by Eastern in 
the investigation. It acted outside the strict confines 
of the Fare Investigation docket but in part upon 


the basis of data developed therein. 


Early in 1958 one of these intervenors filed a tariff 
calling for a 15 per cent increase in the general fare 
level. The Board suspended this tariff but let it be 
known through a press release that it would not suspend 
tariffs calling for an increase in the fare level of 4 
per cent plus $1 per ticket. Tariffs providing for such 
an increase were filed by all the trunkline carriers 
effective February 10, 1958. The increase amounted 
to about 6.6 per cent. The Board subsequently issued 
a formal order explaining that its action was premised 
partially on the rate-of-return evidence received in 
the Fare Investigation. Order E-12203, Feb. 25, 1958. 


In the fall of 1958 the trunkline carriers filed tariffs 
eliminating the existing discount for round trips, 
circle trips and open-jaw trips and reducing the car- 
riers’ family-plan discount (under which the second 
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and subsequent members of a single family may travel 
at reduced fares) from 50 to 3344 per cent. The 
Board permitted these tariffs to become effective with- 
out suspending them. These filings had the practical 
effect of increasing the carriers’ revenue passenger 
yield by an additional 3.5 per cent. 


In April 1960 the Board made known, by press 
release, its tentative conclusions in the Fare Investiga- 
tion (which, in fact, were adhered to in its final deci- 
sion). Because the press release said, among other 
things, that the Board had found appropriate a sig- 
nificantly higher rate of return on investment (10.5 
per cent for the industry as a whole) than the carriers 
were then realizing and than the Board had theretofore 
used in gauging the reasonableness of fare proposals, 
the press release resulted in another round of tariff 
filings reflecting increased fares. The Board sus- 
pended these increases but announced that it would 
permit tariffs providing a general fare increase of 
21/, per cent plus $1 a ticket. Such tariffs were filed 
effective July 1, 1960. This amounted to an increase 
of about 5 per cent. The Board said that in consider- 
ing the carrier tariffs it had employed the standards 
embodied in its press release and had considered the 
record in the Fare Investigation. 


‘“We believe that this gnrease La% plus $1] 
should afford the industry the opportunity to 
achieve a return on eee of at least 10.5 
percent during a reasonably extended period in 
the future.”? Order E-15436, June 23, 1960, p. 2. 


Meanwhile, beginning in January 1959, the Board 
had permitted the carriers to impose surcharges (of 
$10 for transcontinental trips and correspondingly 


9 


less for other trips) on flights on the turbojet aircraft 
that began to come into service in late 1958 and that 
now account for a substantial proportion of the trunk- 
lines’ passenger traffic. The jet surcharges and the $1 
a ticket increase of June 1960 expire on June 30, 1961. 
Order E-15436, p.2. The other fare increases to which 
we have referred are permanent. 


These increases and adjustments are reflected in 
an increase in Eastern’s revenue yield from 5.96 cents 
per revenue passenger mile in the third quarter of 
1957 to 7.39 cents per revenue passenger mile in the 
third quarter of 1960 (24 per cent) in first-class serv- 
ice; from 4.27 to 5.03 cents per revenue passenger 
mile (17.8 per cent) in coach service. 


STATUTE INVOLVED 
The provisions of the Federal Aviation Act prin- 


cipally involved in this case are set out in Appendix 
A hereto. 


SUMMARY OF ARGUMENT 
I 

The Civil Aeronautics Board’s action in terminating 
the General Passenger Fare Investigation without 
attempting to fix a fare level because it found the 
record inadequate for the purpose—and probably 
irremediably so at this time—was in accord with the 
governing statute. The Fare Investigation posed 
numerous first-impression issues, and the Board re- 
solved such of these as were susceptible of resolution 
on the record before it, thereby establishing the stand- 
ards that would guide it passing upon future fare 
proposals. This left the responsibility for initiating 
fare proposals where the statute contemplates such 
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responsibility will reside, with the carriers, subject to 
the scrutiny of the Board and its power to investigate 
and suspend fare proposals that appear to it un- 
reasonable. 


The decision of this Court in Minneapolis Gas Co. 
v. FPC, — US. App. D.C. — — F. 2d — (No. 
15452, decided March 9, 1961), does not call for invali- 
dation of the Board’s order. There a party claiming 
to be adversely affected by a rate increase was deprived 
of meaningful judicial review when the Power Com- 
mission, having proceeded through all procedural 
stages of a suspension case, terminated the case without 
making a decision, thereby in effect reverting to an 
exercise of its practically unreviewable discretionary 
power not to suspend. Here Eastern had and has it 
within its power to compel the Board to consider any 
fare proposal it may have on the merits. Moreover, 
Minneapolis Gas concerned a single rate, while here 
the Board was concerned with the over-all fare level 
of the domestic trunkline industry, in a proceeding 
dealing with the revenue needs of the members of 
the industry, comparable to Interstate Commerce Com- 
mission ‘general revenue”’ cases, in which orders com- 
parable to that entered by the Board are common. 


Ir 


Eastern is precluded by Section 1006(e) of the Act 
and by the doctrine of invited error from challenging 
the action of the Board. Not only did Eastern fail to 
object to the Board’s action, as required by Section 
1006(e) as a condition to having an objection con- 
sidered on judicial review, it actively urged upon the 
Board substantially the course it took. Moreover, 
Eastern has received virtually all, if not all, of the 
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relief in the way of a fare increase that it sought in 
the Fare Investigation, and the Board owes no duty 
to a litigant to go beyond its pleadings in affording 
relief. 

ARGUMENT 


I. THE BOARD’s ACTION IN TERMINATING THE PROCEEDING 
BELOW WITH THE ESTABLISHMENT OF STANDARDS AND 
WITHOUT FIXING A FARE LEVEL WAS COMPLETELY IN 
ACCORD WITH THE GOVERNING STATUTE. 


Eastern’s contention that the Board was bound to 
fix a fare level is without merit. The Board’s decision 
to lay down standards and not attempt to apply them 
at once upon a probably irremediably inadequate 
record was consistent with its duty to regulate the 
charges of air carriers to their passengers, and the 
opinion of this Court in Minneapolis Gas Co. v. FPC, 


— US. App. D.C. —, — F. 24 — (No. 15452, 
decided March 9, 1961), does not call for invalidation 
of such decision merely because the Board had em- 
barked upon an investigation of the fare level and 
carried the investigation through all procedural stages. 


The proceeding below was the first investigation of 
the general level of airline passenger fares ever under- 
taken by the Civil Aeronautics Board As such, it 
posed to the Board and the parties an almost bewilder- 
ing complex of first-impression issues, which were 
exhaustively probed on the evidentiary record and on 
briefs and oral argument. 


As a prime example, there was sharp disagreement 
as to whether the return to which carriers were entitled 


*The Board had previously ordered such an investigation but 
dismissed it before significant procedural steps had been taken. 
General Passenger-Fare Investigation, 17 C.A.B. 230 (1953). 
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should be measured in the traditional manner as a 
percentage of investment or, as the Interstate Com- 
merce Commission has done in the case of motor 
carriers, as a percentage of revenues. Still less was 
there agreement as to what return, however measured, 
was appropriate for the carriers. 


Likewise at issue were the proper elements of the 
carriers’ rate bases if, as the Board determined, the 
traditional return on investment method were used, 
the capital structure (relative proportions of long- 
term debt and equity) that should be assumed for the 
carriers, the computation of depreciation expenses, the 
treatment of federal income taxes deferred by use 
of the liberalized depreciation methods allowed by 
Section 167 of the Internal Revenue Code, the period 
over which the carriers should be given the opportunity 
to earn the return found needed, and the intricacies 


of prescribing or permitting a single general level of 
fares for a highly competitive industry whose members 
have differing earnings opportunities. 


The Board’s problem was further complicated by 
the fact that the investigation began at a time when 
a revolutionary change in the technology of the indus- 
try, the conversion from piston-engine aircraft to 
turbojet and turboprop aircraft, was imminent. The 
evidentiary record was closed before the carriers had 
had any substantial experience with the new types 
of aircraft, whereas by the time the Board’s decision 
was rendered, the transition to the new craft was in 
full swing, with all the uncertainties and unusual 
expense and revenue problems attendant upon such a 
transition. 

The Board, then, did resolve the basic issues to 
which we have referred, underlying the determination 
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of the proper fare level, and in the circumstances it 
was reasonable for it to conclude that “‘it would be 
futile” to take the further step—‘to attempt to pre- 
seribe the appropriate fare level on the basis of the 
record herein” (Tr. 8)—or to attempt at a transitional 
stage in the industry’s history to bring the record up 
to date. The Board in short found it impossible to 
determine whether the general fare level prevailing 
at the time of its decision—which, it will be recalled 
(p. 8, supra), exceeded the pre-1958 fare level by more 
than the percentage by which Eastern had asked that 
that fare level be increased—was and would be just 
and reasonable in terms of the standards that the 
Board established. The reason was its view that it 
could not find from the record what the carriers’ ex- 
pense levels were likely to be for any extended future 
period. (Tr. 8). 

The Board’s action in terminating the case with 
the establishment of standards by which future fare 
proposals would be measured was completely in accord 
with the governing statute. 


The Federal Aviation Act contemplates that the 
responsibility for setting fares resides initially and 
primarily with the air carriers. ‘Congress did not 
put the responsibility for development of an air trans- 
portation system wholly upon Government agencies. 
In this statute the Congress sought to utilize the abili- 
ties and the capacities of the private air carriers.”’ 
American Overseas Airlines, Inc. v. CAB, 103 U.S. 
App. D.C. 41, 45-46, 254 F. 2d 744, 748-49 (1958). 

In the ordinary course a tariff reflecting a change 
in fares is filed by a carrier. Federal Aviation Act, 
§ 403 (a). The Board may simply permit the new 
fare to go into effect or it may investigate the lawful- 
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ness of the fare under the criteria of the Act; in con- 
nection with such an investigation, which necessitates 
notice and hearing, the Board may suspend the effec- 
tiveness of the tariff embodying the new fare for up to 
180 days. Act, § 1002 (g). The Board is also em- 
powered to do what it did in the proceeding below, 
to enter upon an investigation of existing fares with 
a view to determining their lawfulness. In such a 
case, of course, it has no power to suspend. Act, 
§ 1002 (d). 


The Board cannot find an existing fare unlawful 
without an evidentiary record that, on its view, is ade- 
quate to support such a finding, and its power to 
prescribe the lawful fare (or the maximum or mini- 
mum, or maximum and minimum lawful fare) arises 
only when it makes that finding. Act, § 1002 (d). 


Eastern now says it would have had the Board either 
render a decision on a record it found inadequate for 
the purpose (and Eastern, by its failure to cite to the 
evidentiary record, is precluded from challenging the 
Board’s finding in that regard), or affirmatively seek 
out the evidence that would fill up the gaps the Board 
found and make possible a reasoned judgment on the 
justness and reasonableness of the existing fare level. 


But the former course would have been lawless, and 
the Board found that the latter “‘would in all likeli- 
hood produce fruitless results and yet impose heavy 
burdens on all concerned.” (Tr. 62). The proceed- 
ing had been in progress for more than four years. 
The record permitted of decision on the basic issues 
relating to the general fare level—rate of return, rate 
base, manner of computing expenses and the like. The 
public interest plainly called for prompt announcement 
of the Board’s decision on those matters. 
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There was no occasion to defer that. announcement 
in order to engage in a probably futile endeavor to 
amplify the record on the carriers’ future operations, 
costs and revenues. Especially was this so when the 
Board’s decision left Eastern or any other carrier 
free to file a tariff embodying the fare level that it 
considered just and reasonable. The Board could 
suspend such a tariff, but it could not finally dis- 
approve it without affording the carrier an oppor- 
tunity for a hearing and making findings, based upon 
an evidentiary record, as to whether the fares pro- 
posed by it were just and reasonable; if the carrier 
considered itself aggrieved by the Board’s decision, 
it could secure judicial review thereof. 


In this, the effect of the Board’s decision in the Fare 
Investigation upon Eastern was very different from 
the effect upon the aggrieved party of the Federal 
Power Commission’s action set aside by this Court in 
the case upon which Eastern principally relies, Minne- 
apolis Gas Co. v. FPC, — U.S. App. D.C. —, — 
F. 2d — (No. 15452, decided March 9, 1961).‘ 


‘Part I of Eastern’s brief, asserting a generalized ‘“‘duty’’ of 
the Board to ‘‘assure just and reasonable fares,’’ is a makeweight. 
Leaving aside the fact that Eastern has hitherto urged the Board 
not to perform what Eastern now chooses to regard as its duty (see 
General Passenger-Fare Investigation, 17 C.A.B. 280 (1953); 
Eastern’s brief to the Examiner in the proceeding below, discussed 
p. 4 supra), the generalized duty that Eastern now asserts is, 
of course, not judicially enforceable except in the context of find- 
ings as to the justness and reasonableness of a particular fare or 
fares. How it shall perform its fare regulation function is within 
the Board’s discretion. In the proceeding below and contemporane- 
ously with it, the Board performed that function by monitoring 
and responding to carrier fare proposals. The real thrust of 
Eastern’s case is found in Part IT of its argument and is dependent 
almost exclusively upon the Minneapolis Gas case. 
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In the Minneapolis Gas case the Power Commission 
suspended and entered upon a hearing concerning the 
lawfulness of increased rates embodied in a tariff filed 
by a natural gas producer. The producer presented 
its case to an examiner, who determined that the pro- 
ducer had not sustained its burden of proof. There- 
after the Commission received exceptions to the exam- 
iner’s decision and arguments upon those exceptions 
and, in the Court’s words, “terminated the proceed- 
ings. It did not make a decision.” (Slip op., p. 5). 
It thus permitted the increased rates to go into effect. 


This Court held, on the petition of a customer of 
the producer, that the Commission thereby erred. The 
rationale of the opinion is that the Commission had 
in effect vacated its earlier decision to suspend the 
tariff and thus deprived the customer, aggrieved by 
the rate increase, of meaningful review of its decision. 


“The substance of the difference between termi- 
nation of a proceeding, which is equivalent to a 
nune pro tune determination not to embark upon 
the proceeding, and a decision rendered upon the 
record is that the former lies within the broad 
diseretion of the Commission, and so is not review- 
able except for abuse, whereas the latter is cir- 
eumscribed with requirements as to substantial 
basis and reasonable progress from that basis to 
its conclusion. The difference is not a mere tech- 
nicality. It seems to us that the statute requires 
the Commission to make an early choice between 
its discretion and the binding necessities of a 
decisional process. It cannot, we think, pursue 
one course almost to the end and then protect its 
last step by reverting to its discretionary power.”’ 
(Slip op., pp. 6-7). 


The complaining party in the Minneapolis Gas 
case was entitled to a decision by the Commission 
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because a failure to decide left it with no other cer- 
tainly effective remedy. As we have shown, that is 
not true of Eastern here. 


Moreover the Minneapolis Gas case concerned a 
single rate of a single utility, which was under statu- 
tory suspension and which the Commission was there- 

General Passenger- 
, 231 (1953). Here 
level of fares of the 


The Power Commission was conducting a “‘rate 
case,” the Board, a “revenue case,’ as those phrases 
have come to be used in utility law. Eastern makes 
much of the fact that the rate-making provisions of 
the Federal Aviation Act are modeled on those of the 
Interstate Commerce Act. (Pet. Br., pp. 11, 31-32). 
It is noteworthy in that regard that the Interstate 
Commerce Commission, under the Interstate Commerce 
Act, for many years has conducted with judicial sanc- 
tion general revenue cases, which result in wholly 
permissive, unreviewable orders. Such cases are insti- 
tuted by carrier petition and result in orders permit- 
ting but not requiring the carriers throughout the 
country or in certain regions to adjust their rates by 
a certain percentage. The ultimate conclusion typically 
is that rates increased by such a percentage will be 
just and reasonable rates but that the rates are not 
to be deemed prescribed by the Commission. £.g., 
Ex Parte No. 206, 300 LCC. 633, 700-01 (1957) ; Bz 
Parte No. 175, 281 L.C.C. 557, 636-44 (1951) ; Fz Parte 
No. 162, 266 I.0.C. 9537, 614-17 (1946) ; see Increases 
in Intrastate Freight Rates, 186 L.C.0. 615, 619-21 
(1932). 
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The ICC practice was explained in the leading case 
of Algoma Coke & Coal Co. v. United States, 11 F. 
Supp. 487 (E.D. Va. 1935), where a three-judge dis- 
triet court held that such an order was not subject 
to complaint by shippers. 


“The result of the Commission proceedings . . . 
was merely to permit the railroads to initiate 
new rates .... It is important to remember that 
the Interstate Commerce Act does not deprive the 
carriers of this initiative which was theirs at 
common law .... 

“The position taken by the plaintiffs seems to 
misconceive the real nature and effect of the Com- 
mission proceeding. They take the view that what 
the Commission did in effect was to determine 
what would be just and reasonable rates for par- 
ticular traffic transported by particular railroads 
on insufficient findings of fact. If this were really 
the situation confronting the court, it is clear 
enough as a result of recent Supreme Court deci- 
sions that the order of the Commission should be 
set aside, if the plaintiffs have a standing to invoke 
that relief .... As already pointed out, in our 
opinion this misconceives what the Commission 
did. It prescribed no particular rates. It merely 
permitted the carriers to file new rates without 
suspension.”’ Id. at 493-94. 


The Board clearly envisioned itself as conducting 
just such a “general revenue’’ proceeding. In reject- 
ing in 1956 suggestions that it should investigate in 
the same proceeding questions concerning the legality 
of particular fares per se and in relation to one another, 
the Board spoke of its first examining “the general 
revenue situation” and of the length of time ‘“‘the 
‘general revenue’ analysis ean be expected to take.”’ 
(Tr. 326, 329). 
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II. EASTERN IS FORECLOSED FROM MAKING ITS PRESENT 
ARGUMENT BY ITS FAILURE TO RAISE THE OBJECTION 
BEFORE THE BOARD, ITS ADVOCACY OF THE COURSE THE 
BOARD TOOK, AND ITS HAVING OBTAINED THE RELIEF 
IT SOUGHT. 


In Part I of our argument we have urged that the 
Board’s order should be affirmed, assuming arguendo 
that it is properly challenged here. It is not. By 
its action and inaction in the proceeding below Eastern 
has foreclosed itself from making the attack it now 
seeks to make upon the Board’s decision. Eastern did 
not merely fail to make any timely objection to the 
action of which it now complains. It invited that very 
action. Moreover, Eastern has received substantially 
all—if not all—the substantive relief it sought in the 
proceeding below. Its petition should therefore be 
dismissed. 


Although Eastern’s position in the Fare Investiga- 
tion was not a model of consistency, Eastern did make 
clear throughout that it did not wish a mandatory 
fare order entered. 


The form that the Board’s ultimate order would 
take was of concern from the inception of the case. 
The Board deliberately left itself free not to take 
the drastic step of prescribing a fare level by stating 
the issue to be, if existing fares were found generally 
unjust and unreasonable, ‘“‘what over-all percentage 
changes . . . should be permitted or required.”” (Tr. 
316). (Emphasis added). 


In its first formal pleading in the proceeding below 
Eastern maintained ‘‘that the carriers should be in 
position to be able promptly to adjust their rates to 
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changing conditions, particularly in view of their 
reasonably foreseeable requirements for transition into 
the jet age.” (Tr. 343). One of the problems created 
by a mandatory order fixing fares would, of course, 
be that it would make impossible the prompt adjust- 
ments that Eastern then and throughout the proceeding 
believed necessary and desirable. 


In its brief to the Examiner, as we have hitherto 
noted (p. 4, supra), Eastern went so far as to ques- 
tion whether the Board should regulate passenger fares 
at all and asked the Examiner to make findings on 
that issue. (Tr. 382). 


Subsequently, in its memorandum in lieu of brief to 
the Board Eastern expressed the hope that 


“the Board will limit its order to a finding that 
the fares produced by the fifteen per cent increase 
will be just and reasonable, without prescribing 
maximum lawful fares. This would leave the 
Board free to consider future adjustments as 
tariffs are filed by individual carriers, as is con- 
templated by the Act, without having at the same 
time to reopen this proceeding for amendment of 
a maximum rate order.’’ (Tr. 452-53). 


Then, in oral argument on behalf of Eastern, these 
intervenors and the other respondent carriers, the 
matter was spelled out in such detail and with such 
clarity that the Board could not have been left in 
doubt as to the form they wished its order to take. 
Mr. Stratton, counsel for the carriers, said: 


“The position of all of the trunkline respondents 
is that the order should be permissive and not a 
mandatory order.” (Tr. 709). 


Further, 


“it should be an order which permits but does not 
require each carrier to increase its fare level by 
whatever percentage you have found to be proper 
over the pre-existing level, and this would termi- 
nate the proceeding.’’ (Ibid.) 


Such a permissive order 


‘“‘would in our view, be sound because it would 
preserve the statutory scheme. This scheme pro- 
tects the public against fare changes which have 
not been specifically screened by the Board and if 
necessary suspended, [their effectiveness] deferred 
and fully investigated. At the same time, it assures 
that the carrier can get a definite answer one way 
or the other to a proposal it has to make with 
respect to a change in fares within the specified 
time, which is in effect 210 days from the date of 
the filing of the tariff. At the same time, it gives 
the Board a reasonable opportunity to examine 
any proposal that is made by any carrier as to a 
change in fares.”” (Tr. 710). 


A Board member inquired: 


“You are in effect proposing almost a simple 
statement or press release stating in effect that 
the Board will not suspend tariffs provided they 
meet Section such-and-such ?’’ 


. Stratton replied: 


“T think it could go further than that. I think 
you could make a finding that as of now a fare 
level to whatever increase you are specifying would 
not be unjust or unreasonable or unlawful. You 
state that you would [permit] tariffs providing 
for that, and this terminates the p[r]oceeding. 
This is without prejudice if these tariffs are filed 
within a reasonable time after the proceeding.” 
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The same Board member asked whether the Board had 
statutory power ‘‘to do these things, without specific 
maximums and minimums.’’ Mr. Stratton answered, 
“T would think so.” (Tr. 714). 


That was the state of the record when the Board, 
having meanwhile permitted fare increases aggregat- 
ing more than the 15 per cent requested by Eastern, 
came to decide the case. It issued an order that in 
substance if not in form was just what the carrier 
respondents, including Eastern, had requested. In 
form it differed because the Board could not determine 
on the record what, if any, further increase in fares— 
beyond the more than 15 per cent already allowed— 
should be permitted. In substance it was the disposi- 
tion proposed by the carriers because it provided them 
with the raw materials with which to assess the com- 
patibility of any fare proposals they might have to 


offer with the Board’s policies and allowed them the 
freedom they had so vigorously sought to initiate such 
proposals in the ordinary manner contemplated by 
the statute. The Board had been given no reason 
to think that the form of its order would be objection- 
able to any carrier; indeed, it had been led to believe 
that it accorded with the wishes of all of them. 


Still there remained one more opportunity for East- 
ern, if it had by then changed its mind as to the appro- 
priate disposition of the Fare Investigation, to make 
its views known to the Board. The Board’s Rules of 
Practice allow petitions for reconsideration to be filed 
within 20 days of the service of final orders. Eastern 
filed a letter within the time permitted, stating it was 
not seeking reconsideration but was merely listing 
certain areas of disagreement with the Board’s deci- 
sion. (Tr. 746-48; pp. 6-7, supra). The failure to make 
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findings as to the justness and reasonableness of exist- 
ing fares or to prescribe a fare level or reopen the 
record was not listed. 


Of course, the letter contained the usual disclaimer 
that the list was meant to be exhaustive, and Eastern 
said it reserved “‘for this case and any appeals thereof, 
and for all future proceedings, all rights, contentions, 
objections and positions which it has herein.” (Tr. 
748). But that reservation had no effect on the point 
Eastern now seeks to make. No “contention, objec- 
tion or position” consistent with its argument in this 
Court had ever been made or taken by Eastern in 
the proceeding below. 


In these circumstances, the controlling legal prin- 
ciples are clear. 


Section 1006 (e) of the Federal Aviation Act pro- 
vides that ‘‘no objection to an order of the Board .. . 
shall be considered by the court unless such objection 
shall have been urged before the Board .. . or, if it was 
not so urged, unless there were reasonable grounds 
for failure to do so.’’? Eastern clearly did not make 
the objection it now seeks to make before the Board, 
and it has not attempted to show any grounds at all 
for its failure to do so. 


Section 1006 (e) is expressive of a policy, the same 
policy that requires the exhaustion of administrative 
remedies before recourse is had to judicial remedies, 
FPC v. Colorado Interstate Gas Co., 348 U.S. 492, 499 
(1955), that is embodied in other federal statutes and 
judicial decisions governing review of administrative 
decisions. 


““We have recognized in more than a few deci- 
sions, and Congress has recognized in more than 
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a few statutes, that orderly procedure and good 
administration require that objections to the pro- 
ceedings of an administrative agency be made while 
it has opportunity for correction in order to raise 
issues reviewable by the courts. ... Simple fair- 
ness to those who are engaged in the tasks of 
administration, and to litigants, requires as a 
general rule that courts should not topple over 
administrative decisions unless the administrative 
body not only has erred but has erred against 
objection made at the time appropriate under its 
practice.”” United States v. Tucker Truck Lines, 
Inc., 344 U.S. 33, 36-37 (1952). 


Two decisions of this Court construing Section 
1006 (e) illustrate the strictness with which litigants 
are held to comply with the ‘‘general rule”’ stated in 
the Tucker case. 

One is particularly apposite because of Eastern’s 
having filed a letter in lieu of petition for reconsidera- 
tion without making the point it is now urging. In 
Seaboard & Western Airlines, Inc. v. CAB, 87 US. 
App. D.C. 78, 183 F. 2d 975 (1950), the petitioner’s 
application for an exemption had been denied by the 
Board. In this Court it urged that the Board had 
not made adequate findings. The Court held: 

‘Petitioner did not urge this objection before 
the Board, despite the fact that petitioner asked 


the Board for a rehearing on other grounds. The 
objection therefore comes too late.”’ 


The Court then quoted the controlling statute, Section 
1006 (e), and concluded that in the absence of a show- 
ing of reasonable ground for failure to urge the objec- 
tion before the Board: 

“Tt follows that we could not modify or set aside 


the Board’s order even if we regarded the objec- 
tion now urged as valid.”’ 
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In New England Air Express, Inc. v. CAB, 90 U.S. 
App. D.C. 215, 194 F. 2d 894 (1952), the petitioner 
contended that it should have had an evidentiary hear- 
ing on the suspension of its letter of xegistration, but 
the Court stated, as one of the grounds for its decision, 
that ‘‘petitioner did not ask the Board for an eviden- 
tiary hearing”’ so that ‘‘petitioner’s objection . . . comes 
too late.’? Id. at 216, 194 F. 2d at 894-95. 


The position of Eastern has far less to commend it 
than that of the usual administrative litigant who is 
precluded from making an argument in court because, 
for tactical reasons, or on account of carelessness, 
imprecision or lack of foresight, he failed to present a 
particular objection to the agency, while attacking its 
action generally. Here Eastern, as we have shown, 
argued strongly for the result it now seeks to attack. 
Indeed, quite without regard to Section 1006 (e), 
Eastern would be precluded from pressing its present 
claim by the doctrine of “‘invited error,” established 
by such cases as United States v. Memphis, 97 U.S. 
284 (1878)—and applicable to appellate review of 
lower court decisions as well as to judicial review of 
administrative decisions. In the Memphis case a party 
asked for a judgment ordering a city to levy a property 
tax sufficient to satisfy an earlier judgment but exclud- 
ing certain property from the tax. On writ of error 
to the Supreme Court he attempted to attack the 
exclusion. The Court said: 


‘‘Whether the exclusion was erroneously directed 
or not we are not now called upon to determine, 
for the relator cannot be heard to insist that it 
was. The action of the court was in this particular 
exactly what he asked. He presented a petition 
asking that such property should be excluded from 
the levy, and he cannot now be permitted to 
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complain in this court of an order made in the 
inferior court at his instance.” Id. at 292. 


Finally, it should be pointed out that, while unable 
on the record to find that existing fares were reason- 
able or unreasonable, just or unjust, the Board noted 
that in permitting the carriers to adjust the fare level 
upward by 21% per cent plus $1 a ticket effective July 
1, 1960, it ‘“‘applied the rate-making standards an- 
nounced on April 29, 1960 (Press Release 60-10), when 
the Board made known its tentative vote in the instant 
proceeding.”’ (Tr. 8; see p. 8, supra). This was the 
last in a series of increases in the over-all fare level 
permitted by the Board during the pendency of the 
Fare Investigation, and the total effect of the increases 
was to raise the fare level to a point somewhat higher 
than the level that Eastern contended throughout the 
proceeding would be just and reasonable. (See pp. 7-9, 
supra). 

We do not contend that the Board, particularly in 
an investigation undertaken on its own initiative, is 
bound by the pleadings of the parties to the investiga- 
tion. But certainly it owes no duty to a party to go 
beyond its pleadings in determining what relief to 
afford. It is of no practical consequence to Hastern 
that the fare level for which it contended was not 
formally found ‘‘just and reasonable” by the Board; 
that fare level is in effect and cannot be changed con- 
trary to Eastern’s wishes (so far as its own fares are 
concerned) without notice and an evidentiary hearing. 
On the other hand, if Eastern’s fear is that its com- 
petitors can adjust their fares in the absence of a 
prescription of fares by the Board, the fact is, as we 
have shown, that Eastern went to great lengths to 
persuade the Board not to freeze its competitors’ fares 
by prescribing the fare level for which it was contend- 
ing as the single just and reasonable level. 


CONCLUSION 


The Board’s order should be affirmed, or in the 
alternative, Eastern’s petition should be dismissed. 
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ae APPENDIX A 


"The pertinent provisions of the Federal Aviation Act 
(re-enacting without substantive change comparable pro- 
visions of the Civil Aeronautics Act) are as follows: 


Section 403 (a), 72 Stat. 758, 49 U.S.C. § 1373 (a): 


Every air carrier and every foreign air carrier shall 
file with the Board, and print, and keep open to public 
inspection, tariffs showing all rates, fares, and charges for 
air transportation between points served by it, and between 
points served by it and points served by any other air 
carrier or foreign air carrier when through service and 
through rates shall have been established, and showing to 
the extent required by regulations of the Board, all classifi- 
cations, rules, regulations, practices, and services in con- 
nection with such air transportation. Tariffs shall be filed, 
posted, and published in such form and manner, and shall 
contain such information, as the Board shall by regulation 
prescribe; and the Board is empowered to reject any tariff 
so filed which is not consistent with this section and such 
regulations. Any tariff so rejected shall be void. The 
rates, fares, and charges shown in any tariff shall be stated 
in terms of lawful money of the United States, but such 
tariffs may also state rates, fares, and charges in terms of 
currencies other than lawful money of the United States, 
and may, in the case of foreign air transportation, contain 
such information as may be required under the laws of 
any country in or to which an air carrier or foreign air 
carrier is authorized to operate. 


Section 404 (a), 72 Stat. 760, 49 U.S.C. § 1374 (a): 


Tt shall be the duty of every air carrier to provide and 
furnish interstate and overseas air transportation, as 
authorized by its certificate, upon reasonable request there- 
for and to provide reasonable through service in such 
air transportation in connection with other air carriers; 
to provide safe and adequate service, equipment, and 
facilities in connection with such transportation; to estab- 
lish, observe, and enforce just and reasonable individual 
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and joint rates, fares, and charges, and just and reasonable 
classifications, rules, regulations, and practices relating 
to such air transportation; and, in case of such joint rates, 
fares, and charges, to establish just, reasonable, and eqni- 
table divisions thereof as between air carriers participating 
therein which shall not unduly prefer or prejudice any 
of such participating air carriers. 


Section 1002 (d), (e) and (g), 72 Stat. 788, 49 U.S.C. 
§§ 1482 (d), (e), (g): 


(d) Whenever, after notice and hearing, upon complaint, 
or upon its own initiative, the Board shall be of the opinion 
that any individual or joint rate, fare, or charge demanded, 
charged, collected or received by any air carrier for inter- 
state or overseas air transportation, or any classification, 
rule, regulation, or practice affecting such rate, fare, or 
charge, or the value of the service thereunder, is or will be 
unjust or unreasonable, or unjustly discriminatory, or 
unduly preferential, or unduly prejudicial, the Board shall 
determine and prescribe the lawful rate, fare, or charge 
(or the maximum or minimum, or the maximum and mini- 
mum thereof) thereafter to be demanded, charged, collected, 
or received, or the lawful classification, rule, regulation, 
or practice thereafter to be made effective: Provided, 
That as to rates, fares, and charges for overseas air 
transportation, the Board shall determine and prescribe 
only a just and reasonable maximum or minimum, or maxi- 
mum and minimum rate, fare, or charge. 

e e o 

(e) In exercising and performing its powers and duties 
with respect to the determination of rates for the carriage 
of persons or property, the Board shall take into con- 
sideration, among other factors— 


(1) The effect of such rates upon the movement 
of traffic; 


(2) The need in the public interest of adequate and 
efficient transportation of persons and property by 
air carriers at the lowest cost consistent with the fur- 
nishing of such service ; 
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(3) Such standards respecting the character and 
quality of service to be rendered by air carriers as 
may be prescribed by or pursuant to law; 


(4) The inherent advantages of transportation by 
aircraft; and 


(5) The need of each air carrier for revenue suffi- 
cient to enable such air carrier, under honest, economi- 
cal, and efficient management, to provide adequate 
and efficient air carrier service. 


(g) Whenever any air carrier shall file with the Board 
a tariff stating a new individual or joint (between air 
carriers) rate, fare, or charge for interstate or overseas air 
transportation or any classification, rule, regulation, or 
practice affecting such rate, fare, or charge, or the value 
of the service thereunder, the Board is empowered, upon 
complaint or upon its own initiative, at once, and, if it so 
orders, without answer Or other formal pleading by the 
air carrier, but upon reasonable notice, to enter upon & 
hearing concerning the lawfulness of such rate, fare, or 
charge, or such classification, rule, regulation, or practice; 
and pending such hearing and the decision thereon, the 
Board, by filing with such tariff, and delivering to the air 
carrier affected thereby, @ statement in writing of its 
reasons for such suspension, may suspend the operation of 
such tariff and defer the use of such rate, fare, or charge, 
or such classification, ice, for a 
period of ninety days, has not been 
concluded and a final 


whether complete 

classification, rule, regulation, 

the Board may make such or 

as would be proper in a proceedin: 
rate, fare, charge, classification, rule; 
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tice had become effective. If the proceeding has not been 
concluded and an order made within the period of suspen- 
sion, the proposed rate, fare, charge, classification, rule, 
regulation, or practice shall go into effect at the end of 
such period: Provided, That this subsection shall not 
apply to any initial tariff filed by any air carrier. 


Section 1006 (e), 72 Stat. 795, 49 U.S.C. § 1486 (e): 


The findings of facts by the Board or Administrator, if 
supported by substantial evidence, shall be conclusive. No 
objection to an order of the Board or Administrator shall 
be considered by the court unless such objection shall have 
been urged before the Board or Administrator or, if it was 
not so urged, unless there were reasonable grounds for 
failure to do so. 
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REPLY BRIEF FOR PETITIONER 


IN THE 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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CIVIL AERONAUTICS BOARD, 
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AMERICAN AIRLINES, INC.; BRANIFF AIRWAYS, 

INC. , CONTINENTAL AIR LINES, INC., UNITED 

ATR LINES, INC., WESTERN AIR LINES, INC., 
Intervenors. 


On Petition For Review Of An Order Of 


The Civil Aeronautics Board 


FURTHER STATEMENT OF THE CASE AND INTRODUCTION. 


By ignoring the most substantial part of the stipulated question on the 
merits, namely, whether "the Board was legally required to proceed to a 
determination of whether the existing level of domestic trunkline fares is or 


will be just and reasonable” and concentrating entirely upon the second part 


of that question, which is: "and, if not, /was the Board legally required/ 
1/ 


to prescribe the appropriate level", the Respondent has presented argu- 
ment of little or no value to this Court. 

Fram the very first page of Respondent's Brief, where Respondent 
says "Eastern asserts that the Board was mandatorily required to fix a 
precise fare level" to the end, Respondent discusses at length only a 
"mandatory order" fixing fires and maven the fevianerta Goats eiuees 
in this Court by Petitioner, and stipulated between Petitioner and Respon- 
dent, of Respondent's duty to find whether "the existing level of domestic 
trunkline fares is or will be just and reasonable." It would be only after 
determination of that question that any problem of assuring the proper fare 
level could arise, and surely Respondent would not argue that if existing 
fares were found unlawful the Respondent would fail to take appropriate 
action. This case is pending here only because of the Respondent's fail- 
ure to make the lawfully-required finding of justness and reasonableness 


1/ Sometimes also called "the Board". Commonly-recognized names are 
used herein. 


vel non of existing and future fares, not because of Respondent's failure to 
take appropriate action in the light of that unmade finding. _ 
In the light of the fundamental error below, the failure to make a 


finding on the justness and reasonableness of the fare level, Respondent's 


arguments, which are based upon the premise that the Respondent might 
additionally have made a further error of failing to respond properly to 
that finding, are without substance. 

ee Brief raises one point not discussed in Petitioner's 
Brief: whether Eastern has lawful standing to sue. In addition, Respon- 
dent attempts to defend its failure to make a decision on the fundamental 
question below and to distinguish Minneapolis Gas Co. v. Federal Power 
Comm'n. U. S. App. D.C. No. 15452 (Mar. 9, 1961), from the instant 
case. : 

I. EASTERN HAS LAWFUL STANDING TO REQUEST REVIEW 

The Respondent admits, of course, that Eastern was a party to the 
Proceeding below and does not deny that Eastern has a substantial interest 
in the subject matter end is required by law to charge, and has a lawful 
right to receive, just and reasonable fares (see Respondent's Brief, p. 13, 
n. 13). Respondent seeks, however, to prevent the Court from reaching 
the merits of this appeal by spurious arguments as to Eastern's standing 
2/ No new matter nor arguments not substantially encompassed by 
Respondent's Brief are presented by the Brief filed on behalf of Intervenors 


American; Braniff, Continental, TWA, United and Western and accordingly 
no reply is specifically directed to the Intervenors' Brief. 


to request review. Eastern has "a substantial interest in," and has been 


"adversely affected by," the Order below, and has standing to request 
3 


3/ 
review under Section 1006(a) of the Federal Aviation Act of 1958 | (72 


Stat. 795, 49 U.S.C.A. 1486). 


A. Eastern Has Been Adversely Affected By 
The Decision Below. 


Respondent's argument that Eastern has not been adversely affected 
by the Order below is without substance. At one point (Brief, p. 6) 
Respondent asserts that Eastern has *Sahoman mci adlveres etlect callie sar 
Respondent's discussion (Brief, pp. an relates entirely to inapposite 
Interstate Commerce Commission cases which Respondent says were of 
the type "which ordinarily is not subject to immediate review" (Brief, 

'p. 6). 

Respondent failed to discuss Ezstern's interest in a correct decision 
on the basic question below, namely, the just and reasonable fare level, 
and therefore essential and controlling facts have not been presented to 
the Court. 

Eastern has alleged, and Respondent has not denied, that Respondent 
has a duty to assure fair and reasonable fares (Petitioner's Brief, pp. 
10-24). Since those fares must be fair and reasonable to the public and 
to carrier alike, Petitioner is one of the persons to whom Respondent's 


duty is owed. Respondent's failure to perform its duty thus deprived 


3/ Sometimes herein called "The Act". 


Petitioner of an important right. 

Eastern has been gravely injured by the failure of the Board, the 
regulatory body having the responsibility for assuring fares which are 
fair and reasonable to the public and to air carriers alike, to assure 
that such fares will be established and collected. What confidence can 
stockholders or would-be stockholders have in an industry where the 
responsible regulatory authority says it will not, or cannot, do its duty 
to assure fair and reasonable prices? What confidence can employees or 
management have in the future of the industry under that circumstance? 
Indeed, what confidence can the public have in the industry when the 
presumably expert regulatory body says it will not and cannot perform its 
duty to assure that fares are fair and reasonable? 

Eastern has a substantial investment in the costly hearings below 
which justifies ang requires a proper decision on the issues presented. 
This Court implicitly recognized a right of that type in its decision in 
Minneapolis Gas Co., supra, in which it found that when a proceeding 
had gone through all stages to decision, as the one below, the regulatory 
agency had a duty to decide. That duty was owed Petitioner, which 
Participated actively below and requested the Board to make findings on 
‘the matter of a just and reasonable fare level. Respondent's failure to 
decide the issue presented adversely affected Petitioner. 

Petitioner had an interest in, and a right to, 2 judicially reviewable 


decision below on the fare level. Respondent's failure to make that 


decision has deprived Eastern of that right to judicial review. See Minne- 


apolis Gas Co., supra, Slip-sheet p. 6. See also Greensboro-High Point 
Airport Authority v. Civil Aeronautics Board, 97 U.S. App. D.C. 358, 231 
F.2d 517 (1956). 7 
Respondent mistakenly asserts (Brief, pp. 12-13) that United States 
Los Angeles & S.L.R. Co., 273 U.S. 299 (1927), Algoma Coal & Coke Co. 
v. United States, 11 F. Supp. 487 (E.D. Va. 1935), Koppers Company v. 
United States, 132 F. Supp. 159 (W.D. Pa. 1955), and Florida Citrus Comm'n. 
v.. United States, 144 F. Supp. 517 (N.D. Fila. 1956) in some way preclude 
the relief Petitioner requests. Those cases bear no resemblance to this 
case. Los Angeles held only that an I.C.C. valuation report was not sub- 
ject to judicial review under the Urgent Deficiencies Act. In Algoma, 
Koppers and Florida Citrus, the I.C.C. had made findings on the matter of 
rates and rate levels which were upheld. In Algoma, the Court held only 
that the I.C.C.'s decision permitting general emergency rate increases was 
amply supported by proper findings (11 F.. Supp. at 494-495). In dicta, it 
said that the petitioning shippers in that case had no standing to sue, for 
reasons not applicable here (11 F. Supp.. at 495-496). Koppers, too, was 
a case where the I.C.C. below had made findings on the matter of justness 
and reasonableness of rates, ok the ekinpar peittione wee fount coke 
still engaged in I.C.C. litigation on the same subject matter and the appeal 
was premature. Florida Citrus simply held that an I.C.C. order permitting 
a general increase in refrigeration charges was amply supported by findings 
5 


and the evidence. Although the shipper petitioner's status to sue was dis- 
cussed, the decision was on the merits. 


Those cases do not bear upon the question here; they do not concern 


the problem, "what would have been a carrier's remedy if the Commission 


had made no findings on justness and reasonableness and had issued no 
order, permissive or otherwise?" Those cases do not even obliquely affect 
Petitioner's position here that a carrier may secure judicial review when, 
after a prolonged proceeding, the sole ultimate issue of which is the just- 
ness and reasonableness of fares, the administrative agency terminates 
the proceeding without. making a decision. That issue was decided favorably 
to Petitioner and adversely to Respondent in Minneapolis Gas Co., supra. 
The intimation that Eastern might precipitate some new fare case 
before the Board by filing tariffs which would be suspended for investiga- 
tion and that such a procedure would give Eastern "adequate remedy" 
(Respondent's Brief, pp. 12, 13 and esp., n. 13) is entirely inappropriate. 
Even if Eastern could, as a practical matter (which is unlikely since it 
competes with ten other trunkline air carriers) unilaterally effectively 
introduce new tariffs, Eastern has lost no right to judicial relief in this 
proceeding. The litigant who has been wronged by an incorrect. decision 
in a first litigation does not lose its right to judicial relief because it 
might in some way start a second litigation to determine the issue that 
should have been resolved in the first. 


Whether "Eastern in fact received the 15 percent increase which it 


requested, and more" (Respondent's Brief, p. 17) is also immaterial. 
4/ 


Eastern put no ceiling on its request. _ Eastern asked for a finding on a 
"just and reasonable" future fare level (Tr. 452-453). If Eastern had 
asked too much, it was the Board's duty so to find; if too little, it was 
likewise the Board's duty so to find. What Eastern requested was a 


finding, and nothing Eastern did relieved the Board of the duty to make 


that finding. 


This Court is not the place to argue the reasonableness of the fare 
3/ 
level. The Board is. required by law to determine that question. It 


failed to do so and Eastern's interest in the subject matter establishes 
Eastern as a party adversely affected by that failure. 


B. Eastern And Other Parties Made Timely And Proper Requests 
To The Board To Take The Action Which The Board Unlawfully 
Failed To Take, Namely, To Find And Determine The Just And 
Reasonable Fare Level. 

/ 
Respondent says that Eastern is "estopped" from appealing by 


reason of its failure to urge that the Board should have entered "2 mandatory 


4/ Eastern asked for 15 percent as a "minimum" (Tr. 350) and there were 
requests for greater increases. For example, Intervenor, United, asked for 
a 17 percent increase, Capital sought a 20 percent increase, while Intervenor, 
Western, asked for less - 14 percent (Tr. 106). All air carrier parties below 
(except one) asked the Board to find that fare increases, in varying amounts, 


should be permitted, and ergo, would be just and reasonable. (Tr. 106). 


5/ Respondent's records show, however, that in 1960 Eastern had an operating 
loss of. $5,353,000 and the entire trunkline industry had a net profit of only 
$1,188,000, not enough to buy four jet engines. 


6/ Respondent misconceives the law when it argues that Eastern is "estopped" 
(Respondent's Brief, p. 13). Estoppel relates to matters of fact asserted by 
parties, but estoppel cannot operate upon questions of law. See, e.g., Ward 
v. Ward, 131 Fed. 946, 954 (S.D. N. Y. 1904), aff'd., 1 145 Fed. “1028 (2d Cir. 
1906). 
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order™ fixing and determining rates in conformity with a just and reasonable 
fare level (Respondent's Brief, pp. 18-17). Respondent again confuses the 
matter of a "mandatory order” with Eastern's timely and proper requests, 
and the timely and proper requests of other parties, for a finding on the 
matter of a fair and reasonable fare level. 

Petitioner maintains that the Board does have a statutory duty to 
assure just and reasonable fares (Eastern's Brief, pp. 10-24) and showed 


not request @ "mandatory order" below and that Respondent did not err in 
terminating the proceeding below without 2 "mandatory rate’order". The 
Court will note that Eastern has asked it to remand the case because of 
the failure of the Board to find “whether existing fares will be just and 


reasonable, and if not, what different fares will be just and reasonable" 


(see, e.g., Eastern's Brief, Pp. 4, 5, 6, 20, 37) and not because of the 
Board's failure to issue a "mandatory order". And to the question raised 
by Eastern, Respondent never responds. 

Respondent admits, possibly. inadvertently but nonetheless accurately, 
that Eastern requested the Board to make findings on what would be a 
fair and reasonable fare level. It says (Brief, p. 4) Eastern "had urged 
to the Board that it should make findings which would permit a substantial 
fare increase"; it notes (p. 15, n. 15) that Eastern requested the Examiner 
on brief below to make findings on the fairness and reasonableness of the 


then present, and a proposed, fare level and that only fares "at least 15% 


higher" would be lawful; it notes (p. 15, n. 16) that Eastern in its memo- 
randum to the Board below requested the Board to make a finding on the 
fairness and reasonableness of the rate level; and Respondent even quoted 
the portion of the argument before the Board by Counsel representing all 
carriers (including the Intervenors here) (Brief, p. 16) which shows that a 
"finding" on the "fare level" was ae The Respondent then evades 
the question posed by the portions of the record upon which it so heavily 
relies, never discusses its failure to make the fundamental finding in the 
context of Eastern's "standing to sue" and seeks to have the Court here 
decide only the further question of whether Eastern asked the Respondent 
for a “mandatory order". There was no occasion to ask for a mandatory 
order because of the Board's failure to make the prerequisite fundamental 
finding on justness and reasonableness of the fare level. After such a 
finding, there would be no reason to expect that the Board would not assure, 
through carrier response to a permissive order, or a properly-requested, 
or sua sponte, mandatory order, if necessary, a fare level conforming to 


8/ 
the finding of justness and reasonableness. The Respondent's reliance 


As was pointed out above (p. 7, n. 4), all carrier parties to the pro- 
ceedings below (save one) asked the Board to find that fare level increases, 
of varying amounts, would be lawful and thus asked for a finding on the 
justness and reasonableness of existing and future fares (see Tr. 106). 


8/ In compliance with Section 8(b) of the Administrative Procedure Act 
(60 Stat. 242, 5 U.S.C.A. 1007) requiring the Board's decision to include 
"the appropriate rule, order, sanction, relief, or denial thereof". 


entirely upon an alleged failure to ask for a "mandatory order" which could 
not have been issued in any event without the essential (and properly-request- 
ed) finding on justness and reasonableness cannot obscure the error in 
Respondent's failure to make that finding. 

Respondent's argument (Brief, pp. 15-17) that the air carrier parties 
below, including Petitioner, urged the Board as late as July 1959 that a 
mandatory rate order was not necessary is irrelevant. However, the Court 
should know that even if that were germane to the primary issue here, 
Petitioner could not be precluded from review because timely request was 
made for such an order. The Board's Bureau of Air Operations took issue 
with the carriers and urged the Board to prescribe specific rates (see Tr. 
921-923). 

And it will be recalled that the Board sustained its Bureau and held 
that it has an affirmative "duty" to "fix reasonable rates in proceedings 
Faising the issue of such rates" (see Tr. 109, discussed: at pp. 19-20 of 


Petitioner's Brief). “Thus even the question of a mandatory order, fixing 


rates, was litigated before the Board. 

But even assuming arguendo that Eastern has adopted inconsistent 
positions, first against prescribed rates, and then in favor of such, that 
is. of no consequence. The Board was not deceived as to its legal obliga- 
tion. Had the Board decided that it had no affirmative duty to prescribe 
just and reasonable fares, then it might be argued that Easiern could not 
here complain. However, the fact is that the Board (by declaring that 


it "must fix reasonable rates in proceedings raising the issue of such 
rates", Tr. 109) correctly decided the issue but failed to perform its 
acknowledged duty. Petitioner thus could not be said to fall within the 
rule that "a person will not be permitted to take advantage of errors which 
he invited or induced the administrative body to commit in the proceedings 
below". 73 C.J.S., Public Administrative Bodies and Procedure, 8 199. 
The proceeding below was not, ss Respondext says (Erief. pp. 7. 9) 
simply a "general investigation" in which "the Board was not committed to 
any particular course of action". It was plain from the beginning (see Tr. 
$15, Tr. $29, setting forth the scope of the investigation) that the purpose 
of the case below was to find whether the fare level is and will be just and, 
if not, to determine what changes should be made. Eastern and others did 
request the Board to make findings on the issue presented. No party asked 
the Board not to make such a finding. The Board has no lawful excuse for 


its failure to decide the issue fully presented and its argument that the 


question here was not properly raised below is entirely without merit. 


C. Eastern's Letter-Statement Of December 15, 1960, Does Not 


The Respondent also argues that Petitioner did not "exhaust its remedies 
before" the Board prior to seeking judicial review and therefore cannot now 
press this appeal (Brief, pp. 12, 17-18). True enough, Eastern did not 
file with the Board a petition for reconsideration and no such petition is a 


prerequisite to appeal, as Respondent concedes (Brief, p. 17, n. 19). Eastern 
ll 


did file with the Board a letter dated December 15, 1960 (Tr. 746-748) 


wherein it noted, to preserve its position, certain areas of disagreement 


_ ag to matters decided by the Board. That letter did not purport to treat 


matters not decided by the Board. Eastern carefully stated (Tr. 748): 


"Omission of any item should not be construed as agreement with 
the manner in which it was treated. 


"As previously noted, Eastern.is not now asking reconsideration, 
but.is filing this statement simply so it could not be argued, in some 
later proceeding or at some later time, that Eastern had acquiesced 
in the decision in all respects. Failure to object herein to all mat- 
ters in the decision not in accord with the contentions of Eastern and 
other respondents is not to be considered a.waiver of any contention 
available to Eastern. Eastern reserves, for this case and any 
appeals thereof, and for all future proceedings, all rights, conten- 
tions, objections and positions which it has herein. " 

On the one crucial issue (and the one stipulated to this Court by the 
parties) - determination of justness and reasonableness of the fare level - 
the ‘Board made no decision at all. Eastern had requested the Board to 
declare just and reasonable fares embodying a minimum 15 percent increase 
over the 1957. levels. Other parties had requested different findings on the 
fare level. The Board refused to make any adjudication of the issue (see 
Tr. 8). In its letter of December 15, 1960 Eastern specifically preserved 
for appeal “all rights, contentions, objections and positions which it has" 
and that included the request that the Board determine "just and reasonable 
fares". Respondent's reliance upon that document, irrelevant for any 


purpose, shows the weakness of Respondent's position. 


D. Irrespective Of The Fact That Eastern Is A Person Adversely 
Affected By The Decision Below, Eastern Has Standing To Sue 


As _An Interested Party Vindicating The Public Interest. 


The rationale underlying review of administrative decisions by 


interested private persons was succinctly stated in the concurring opinion 


in this Court in Colorado Radio Corporation v.. Federal Communications 


Comm'n. 72 U.S. App. D.C. 225, 118 F.2d 24 (1941). It was there said 
that an appellant under a "person aggrieved" statute "appears only as a 
kind of King's proctor, to vindicate the public interest." 118 F.2d at 28. 
That approach was elaborated upon in Associated Industries of New 
York v. Ickes, 134 F.2d 694 (2d Cir. 1943). There the Court stated that 
in Federal Communications Comm'n. v. Sanders Bros. Radio Station, 309 
U. 8. 470 (1940), and: Scripps-Howard. Radio, Inc. v. Federal Communica- 
tions Comm'n., 316 U.S. 4 (1942), the Supreme. Court had recognized the 
statutory creation of a new right to judicial review (effectively an original 
suit in an appellate court) not existing at common law. That new statutory 
right, it was said, authorized persons to obtain review of administrative 
orders who otherwise would not have had standing to sue the agency. The 
opinion further noted that, although Congress could not constitutionally con- 
fer jurisdiction of the courts over a matter in which there is no "case 
or. controversy," nevertheless where a case or controversy exists, Congress 
may authorize a Government official or, if it so chooses, a non-official 
person, to bring an action to vindicate the public interest, even though the 
private citizens may have no "substantive private legally protected inte ~ 
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In such case, "such persons, so authorized, are,. so to speak, private 
Attorney Generals". 134 F.2d at 704. That statement of the nature of 
review of administrative decisions was approved by this Court in National 
Coal Ass'n. v. Federal Power Comm'‘n., 89 U.S. App.. D.C. 135,191 F.2d 
462, 464-65 (1951). 

The holding of the Supreme Court in the Scripps-Howard case, supra, 
illustrates .Eastern's “standing to sue" in the instant case (irrespective of 
the adverse effect of the decision upon . Eastern): 

"The Communications Act of 1934 did not create new private 


rights. The purpose of the Act was to protect the public interest 
in communications. 


private property does 

not diminish its power to protect such rights. *** Courts and 
administrative agencies are not to be regarded as competitors in_ 
interest. /Citations omitted. / 


316 U.8. at 14-15. 

Even the dissenting opinion in Federal Communications Comm'n. y. 
National Broadcasting Company, 319 U.S. 239 (1943), which noted objection 
to the majority's upholding a private litigant's right of review in the ‘public 
interest, shows Eastern's standing to appeal here. That dissent recognized 
: that judicial review of administrative decisions may be obtained by one who 


has "no individual substantive right to protect but who has standing only as 
Fepresentative of the public interest" although such a person must disclose 
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an "interest in the matter /that/is substantial and immediate". 319 U.S, st 


265. . Eastern unquestionably has such an interest here, as shown above. 


The decisions in Scripps-Howard and National Broadcasting (and to the 
same effect in Sanders Bros. , Supra) were the natural evolution of the hold- 


ing in Interstate Commerce Comm'n. v. Oregon-W.R.R. and Navigation 
mpany, 288 U.S. 14 (1933), that a person prosecuting an appeal from an 

administrative agency is vindicating and representing the interest of the 
United.States, as well as the appellant's own personal interest. 

Thus, even if it were not true that Eastern 1s 2 person adversely 
affected by the Board's action below, Eastern has an established interest 
in the subject matter below: the public has an admitted interest in a. fair 
and reasonable fare level (whether to assure lowest possible reasonable fares 
or to assure the economic well-being of the air transportation system), and 
Eastern, as an air carrier, certainly has a "substantial and immediate 
interest" in that matter. _ Eastern has “standing to sue" in vindication of the 
public interest, in view of its own private interests, and its appeal here is 
solidly grounded. 3 

Ii. 

ONE ULTIMATE ISSUE BEFORE IT. 

The last section of Respondent's Brief (pp. 18-25) seeks to excuse its 

failure to act below but here again, over and over, Respondent begs the 


question and accuses Eastern of charging only that the Board unlawfully i 


terminated the “proceeding without entering a mandatory rate order" (p. 18). 
The sole ultimate issue before the Board was whether fares are "generally 
unjust or unlawful, and if found to be unjust or unreasonable, to determine 
what over-all percentage changes" should be permitted or required (Tr. 329, 
316). The matters decided below by the Board such as rate of return, etc., 
(see Respondent's Brief, p. 22) were all subsidiary issues and the ultimate 
issue was avoided. 

The. Court will realize that the Board has not effectively distinguished 
the cases relied upon by Eastern and particularly Minneapolis Gas Co., supra. 
The Board terminated a protracted proceeding summarily and arbitrarily with- 
out a decision. The Board's action was equivalent to having never begun the 
proceeding in the first instance. Whereas in Minneapolis.Gas Co., the 
Federal Power Commission, by terminating the proceeding, permitted a 
pending rate to become effective, the Board here, by dismissing the pro- 
ceeding, permitted existing fares to apply in the future, also without a finding 
as to justness and reasonableness. 

There is no substantive difference (see Eastern's Brief, pp. 31-33). 

In Minneapolis Gas.Co., the petitioning party had been deprived of its 
right to meaningful judicial review. Here, Respondent is asserting a power 
to deprive Eastern of its right to meaningful judicial review. There, the 
aggrieved party could have sought further relief at the Commission by a com- 


plaint under Section 5(a) of the Natural Gas Act (52.Stat. 828, 15 U.S.C. A. 


717d). Here, Respondent argues Eastern could also seek further relief by 
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precipitating further fare cases. In both cases, however, petitioners were 
wronged below,. and there is no substantive difference between them. 

Finally, the Board argues that it had no obligation to take appropriate 
steps to complete below a record adequate for decision because sturther 
hearing would be unproductive and wasteful" (Brief, p. 24). ‘This Court 
will surely not accept that lame excuse. The Board's duty to secure neces- 
sary facts is clear and an alleged inability to perform is no excuse (see 
Eastern's Brief, pp. 24-30). 3 

On the one hand, Respondent argues that all the mass af evidence and 
the data available to it by official notice were not sufficient to enable 2 
finding on the lawfulness of the fare level (Brief, pp. 3, 11, 20) and that 
to determine that question even “protracted further hearings" (Brief, p. 24, 
n. 27) would be "unproductive and wasteful" (Brief, pp. 8, 21, 24). On 
the other hand, Respondent argues that its one page press release of June 
17, 1960 (Respondent's Brief, App. B, p. 35) fulfills its statutory duty and 
reflects a finding that fares are and will be just and reasonable (see Brief, 
pp. 5, 7, 11, 17, es Two conclusions will be apparent to the Court: 


(1) If the Respondent had adequate data to conclude on June 17, 1960 that 


a certain fare level would be lawful, it could readily have assembled 


9/ Respondent, referring to the presg: release action, says (Brief, p. 7) the 
Board determined principles "and subsequently applied those principles in advis- 
ing the industry of the tariff revisions which it would accept." However, the 
press release did not provide "the industry with the very type of statement which 
it desired" (Respondent's Brief, p. 21), for Eastern and the other respondents 
below asked for findings on a lawful fare level. 
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supporting data for a similar determination in its November 25, 1960. de- 
cision below and could readly assemble such data on remand. (2) A 
press release, issued without notice or hearing and without reasons or 
bases, is no substitute for the legally-required, properly supported, find- 
ing in the case below. What reliance can this Court place upon the argu- 
ments of an administrative agency which contends, on the one hand, that 
it could not effectively reopen the record in a formal proceeding below to 
secure necessary facts for its decision (see Respondent's Brief, pp. 21, 
24) and, on the other, hand, that it is readily able to assemble adequate, 


but unknown and unspecified, facts, to determine the essential question by 


press release? 


CONCLUSION 
WHEREFORE, Petitioner respectfully requests this Court to remand 
the proceeding to Respondent with directions to decide the case and grant 
Petitioner such relief as may be required by law. 
Respectfully submitted, 
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